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In the Court of Appeals of the District of Columbia. 


No. 2377. 

John A. Armstrong, Administrator, &c., et al., Appellants, 

vs. 

Charles D. Pennebaker, &c., et al. 


a Supreme Court of the District of Columbia. 

No. 25253. In Equity. 

John Paul Jones, Charles D. Pennebaker, Copartners under the 

Firm Name of Pennebaker & Jones, 

vs. 

Elliott K. Pennebaker, Administrator d. b. n. c. t. a. of Warren 

Mitchell, Deceased. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Bill of Complaint. 

Filed March 14, 1905. 

In the Supreme Court of the District of Columbia. 

Equity. No. 25253. 

John Paul Jones and Charles D. Pennebaker, Copartners under 
the Firm Name and Style of Pennebaker & Jones, Complainants, 

against 

Elliott K. Pennebaker, Adm’r de bonis non, with the Will An¬ 
nexed, of Warren Mitchell, Late of the City of Louisville, County 
of Jefferson, State of Kentucky, Deceased, Defendant. 

The complainants state as follows: 

1. The complainants are citizens of the United States. The com- 
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plainant John Paul Jones is a resident of the State of Maryland, and 
the complainant Charles D. Pennebaker is a resident of the District 
of Columbia. The complainants are, and since, to wit, the 1st day 
of December, 1902, have been co-partners engaged in the practice of 
the law under the firm name and style of Pennebaker & Jones, and 
bring this suit in their own right. 

2. The defendant is a citizen of the United States and a resident 
of the Citv of Louisville, Countv of Jefferson, State of Kentucky, and 

is sued as the administrator de bonis non, with the will an- 

2 nexed, of Warren Mitchell, late of the said city, county and 
state, deceased. 

3. The said Warren Mitchell departed this life at the city, county 
and state aforesaid on some day prior to the 6th day of March, A. D., 
1889, leaving a last will and testament, executed in due form of law, 
and which was duly propounded for and admitted to probate and 
record in the county court of the said county of Jefferson on, to wit, 
the 6th dav of March, A. D. 1889. 

4. In and by the said last will and testament the said Warren 
Mitchell, among other things, provided and declared as follows: “I 
hereby appoint my friend, Sam’l Russell, the executor of this my 
last will, and, for the purpose of this will and the execution of the 
same, I vest him with the legal and equitable title to my estate, real 
and personal, wherever it may be, with full power and authority 
in him to sell and convey any or all of the same, and to collect, com¬ 
promise and settle any debts due me, and to prosecute a claim against 
the Government of the United States which is now pending before 
Congress for the proceeds of cotton.’' 

5. The certain claim against the Government of the United States 
in the said last will and testament mentioned was for the proceeds 
of, to wit, seven hundred and thirty-eight (738) bales of cotton. 

6. The certain Sam’l Russell in the last will and testament men¬ 
tioned duly qualified as the executor thereof, but died before com¬ 
plete administration of the estate of the said Warren Mitchell 

3 and before the said claim against the Government of the 
United States was allowed and paid; and upon the death of 

the said Samuel Russell the defendant was, by the county court 
aforesaid duly appointed and constituted and duly qualified as 
administrator de bonis non, with the will annexed, of the said 
Warren Mitchell, and now is such administrator. 

7. As administrator de bonis non, with the will annexed, as 
aforesaid, the defendant entered into a contract with the complain¬ 
ants relating to the prosecution of the said claim against the LTnited 
States on, to wit, the 15th day of December, 1902, a true copy of 
which is hereto annexed, marked “Complainants’ Exhibit No. 1”, 
and prayed to be taken as part hereof, and the said contract was 
thereafter, upon due proceedings in that behalf had. ratified and 
confirmed by the county court of Jefferson County aforesaid,—a 
court of competent jurisdiction, whose action in that behalf stands 
unreversed and in full force and effect, a copy of the order of the 
said court in the premises being hereto annexed, marked “Complain¬ 
ants’ Exhibit No. 2,” and prayed to be taken as part hereof. 
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8. The said contract by and between the complainants and the 
defendant in the premises was made and entered into by and with 
the consent previously thereto had of all the known next of kin 
and distributees of the said Warren Mitchell, deceased. 

9. Before and after the execution of the said contract, and under 

and in conformity with the terms and provisions thereof, the 

4 complainants undertook to prosecute and prosecuted the 
claim aforesaid before the Congress of the United States, and 

procured the allowance thereof, to wit, by act of the said Congress 
of the 24th day of February, 1905, in the sum of One hundred and 
twenty-eight thousand, six hundred and ninety-two dollars and 
twenty-two cents ($128,692.22), and thereby became and are en¬ 
titled to have and receive of the defendant by virtue of the premises 
the full sum of Sixty-four thousand three hundred and forty-six 
dollars and eleven cents ($64,346.11). 

10. The complainants, by virtue of the premises, have demanded 
of the defendant the said sum of $64,346.11, and the defendant has 
paid to the complainants one-half of the said sum, to wit, the sum 
of Thirty-two thousand one hundred and seventy-three dollars and 
six cents ($32,173.06), but declines and refuses to pay the remain¬ 
ing half thereof, to wit a like sum of Thirty-two thousand one hun¬ 
dred and seventy-three dollars and five cents ($32,173.05), which 
said latter sum the defendant now has in his possession in the Dis¬ 
trict of Columbia, in the form of two United States Treasury checks 
or warrants for the sums of Sixteen thousand and eighty-six dollars 
and fifty-three cents ($16,086.53), and Sixteen thousand and eighty- 
six dollars and fifty-two cents (-$16,086.52), respectively, and re¬ 
spectively described as follows: 

“Treasury settlement warrant, dated March 3, 1905, and num¬ 
bered 4333, drawn on the Assistant Treasurer of the United States 
at New York, and payable to Elliott K. Pennebaker. Admr. 

5 of Warren Mitchell, deceased, or order, for $16,086.53. 

“Treasury settlement warrant, dated March 3, 1905, and 
numbered 4332, drawn on the Assistant Treasurer of the United 
States at New York, and payable to Elliott K. Pennebaker, Admr. 
of Warren Mitchell, deceased, or order, for $16.086.52.” 

11. The defendant is, as aforesaid, a non-resident of the District 
of Columbia, and has no property or estate therein, and is about 
to depart from the said District of Columbia and remove therefrom 
the said two United States Treasury checks or warrants last afore¬ 
said, and the estate of the said Warren Mitchell, deceased, has no 
property or estate of what kind soever in said District; and if the 
defendant shall leave the District of Columbia as aforesaid and take 
with him the said United States Treasury checks or warrants 
last aforesaid, the complainants will be deprived of and lose their 
lien upon the same created and made hv the said contract aforesaid. 

12. In addition to the said two United States Treasury checks or 
warrants last aforesaid, the defendant has in his possession a fur¬ 
ther United States draft or warrant representing one-half of the 
said sum of $128,692.22, to wit, the sum of $64,346.11, of the 
following description: 
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“Treasury settlement, warrant, dated March 3, 1905, and num¬ 
bered 4330^ drawn on the Assistant Treasurer of the United States 
at New York, and payable to Elliott K. Pennebaker, Admr. of 
Warren Mitchell, deceased, or order, for $64,346.11,” which 

6 said last-mentioned United States Treasury draft or warrant 
the defendant is likewise about to remove from the said 

District, and if the same be so removed the complainants will like¬ 
wise lose and be deprived of their lien upon the same as aforesaid. 

13. The premises considered, the complainants therefore pray as 
follows: 

First. That process may duly issue to the defendant commanding 
him to appear to and answer the exigency of this bill of complaint, 
but not under oath, which is hereby expressly waived. 

Secondly. That the complainants may be decreed to have a lien 
for the sum of $32,173.05 aforesaid upon the said United States 
Treasury drafts or warrants aforesaid, and each of them. 

Thirdly. That the defendant may be restrained and enjoined 
from removing from the District of Columbia the said United States 
Treasury drafts or warrants and each of them. 

Fourthly. That a receiver or receivers be appointed by the court 
to demand and receive of the defendant the said United States 
Treasury drafts or warrants aforesaid and each of them, and that 
the defendant may be decreed to deliver the same for collection 
to such receiver or receivers. 

Fifthly. That the complainants may be decreed to have and re¬ 
cover of the defendant the said sum of $32,173.05 payable out of the 
said United States Treasury drafts or warrants aforesaid, or the 
proceeds thereof. 

Sixthly. That the complainants may have such other and fur¬ 
ther relief in the premises as the nature of the case may 

7 require. 

The defendant to this bill of complaint is Elliott K. Penne¬ 
baker, administrator de bonis non, with the will annexed, of War¬ 
ren Mitchell, late of the City of Louisville, County of Jefferson, St at? 
of Kentucky* deceased. 

JOHN PAUL JONES. 

C. D. PENNEBAKER. 

HENRY E. DAVIS, 

Sol’r for CompVts. 

District of Columbia, ss: 

Before me, Eugene D. Carusi, a Notary Public in and for the 
District of Columbia aforesaid, personally appeared John Paul Jones 
and Charles D. Pennebaker, who, and each of them, being by me 
first duly sworn, severally depose and say that they have read the 
foregoing bill of complaint by them subscribed and know the con¬ 
tents thereof, and that the matters and things therein stated of their 
knowledge are true, and those stated on information and belief they 
believe to be true. 

JOHN PAUL JONES. 

C. D. PENNEBAKER. 
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Subscribed and sworn to before me this 14th day of March, 
A. D., 1905. 

[seal.] EUGENE D. CARUSI, 

Notary Public, D. C. 

8 Complainants' “Exhibit No. 1.” 

This memorandum of agreement, made and entered into this 15th 
day of December, A. D. 1902, by and between Elliott Iv. Penne¬ 
baker, administrator with the will annexed of the estate of Warren 
Mitchell, deceased, of the City of Louisville in the State of Kentucky, 
of the first part, and Pennebaker and Jones (Charles D. Pennebaker 
& John Paul Jones), Attorneys and Counselors at Law, of the City 
of Washington in the District of Columbia, of the second part: 

Witnesseth : That the said party of the first part being desirous of 
prosecuting a claim of the said estate for the proceeds of cotton now 
in the Treasury of the United States, and it being necessary in order 
to so do properly and to advantage, that he have counsel learned in 
the law and skilled in the prosecution of such demands against the 
Government of the United States, and further, being entirely with¬ 
out funds or assets of any character whatsoever, belonging to said 
estate, wherewith to retain and employ such counsel, and the said 
parties of the second part being willing to undertake the prosecution 
of said claim upon a contingent fee: 

Now, therefore, the said party of the first part hereby and by these 
presents does emplov and retain the said Pennebaker and Jones, At¬ 
torneys and Counselors at Law, parties of the second part, to prose¬ 
cute the said claim of the said estate of Warren Mitchell, deceased, 
for the proceeds of cotton sold under provisions of the Act of 

9 Congress approved March 12, 1863, as the same are now in 
the Treasury of the United States; 

And the said party of the first part, for ana in consideration of the 
covenants hereinafter contained, agrees to pay to the said parties 
of the second part, the said firm of Pennebaker and Jones, or in the 
event of the death of either of them, to the survivor, as a fee for their 
legal services, an amount equal to Fifty (50%) Percentum of what¬ 
ever sum may be recovered; and further that the said parties of the 
second part, or in the event of the death of either of them, the sur¬ 
vivor, shall have a lien upon any amount which may be so recovered, 
and upon any draft, check, or warrant which mav issue in payment 
thereof, to the full extent of a sum equal to Fifty (50%) Percentum 
thereof, as aforesaid: 

And the said parties of the second part, in consideration of the 
foregoing, covenant and agree that they will, and they hereby do, 
accept employment under the condition* above stated, and that they 
will give their best time, attention, and professional sendees to the 
prosecution of said claims before the Courts of the United States, 
the Treasury Department, and the Committee of Congress, if neces¬ 
sary: 

And the said parties of the second part further covenant and agree 
that they, or in the event of the death of either of them, the sur- 
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vivor, will protect the said party of the first part, and hold him harm¬ 
less against any and all claims or demands which may be made 

10 against him. for and on account of other legal services here¬ 
tofore rendered in and about the premises, by other attorneys 

or counselors at law, or by any other persons whatsoever: 

And the said parties of the second part further covenant and 
agree that they, or in the event of the death of either of them, the 
survivor, will bear all the expenses incident to the preparation and 
prosecution of said claim and will employ and pay, from time to 
time, such associate counsel as may be necessary, and they, or in 
the event of the death of either of them, the survivor, will make no 
demand or claim whatsoever upon said party of the first part for 
reimbursement on account of any such expenses, or on account of 
expenditures made in the employment of such associate counsel, or 
for compensation for services rendered, or to be rendered, except as 
hereinbefore provided; 

This memorandum of agreement, is to remain in full force and 
effect for the period of Five Years from the date first above written, 
and for a sufficient time thereafter to enable said parties of the sec¬ 
ond part to prosecute to final judgment and collection any suit which 
may be pending, or which may then have been authorized by Con¬ 
gress to be brought, or until such time as any sum which may have 
been appropriated by Congress in payment of said claim shall have 
been reduced to possession by the said partv of the first part; 

Tt is further agreed that this Memorandum of Agreement shall not 
be affected by the death of either of the said members of the 

11 firm of Pennebaker & .Tones, parties of the second part, but 
the same shall remain in full force and effect, and the sur¬ 
vivor shall assume all the liabilities, and be entitled to all the benefits 
thereunder; 

In witness whereof the said parties have hereunto set their hands 
this day and year first above written. 

E. K. PENNEBAKER, 

Administrator de Bonis non with the Will Annexed 

of the Estate of Warren Mitchell, Dec’d. 

PENNEBAKER A .TONES. 


12 Complainants’ “Exhthtt No. 2.” 

Thursday, December loth, 1004: Minute Book 65, page 291. 
Tn re Estate of Warren Mitchell. Deceased. 


This day came E. K. Pennebaker. administrator de bonis non with 
the will annexed of Warren Mitchell, deceased, by Lawrence S. 
Leopold, his attorney, and moved the court to confirm and ratify 
a contract made on December loth. 1902. between E. K. Penne¬ 
baker as said administrator and the firm of Pennebaker & Jones, 
consisting of Charles D. Pennebaker and John Paul Jones, practicing 
attorneys of M a>hington, D. C., in which it was agreed that said 
Pennebaker & -Tones were to receive for their sendees in collecting a 
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claim of said E. K. Pennebaker, as administrator de bonis non with 
the will annexed of said Warren Mitchell, against the Government 
of the United States, a fee in a sum equal to fifty per cent of the 
amount so collected, and the court being sufficiently advised, it is 
ordered and adjudged that said contract be, and the same is, ap¬ 
proved and confirmed. 

13 Answer of Elliott K. Pennebaker. 

Filed October 6, 1905. 

******* 

The said defendant, now and at all times hereafter saving and 
reserving to himself all and any manner of benefit of exception that 
can or may be taken to the many errors, uncertainties and imperfec¬ 
tions in the said bill of complaint contained, for answer thereunto or 
unto so much and such parts thereof as he is advised it is material 
and necessary for him to answer, says: 

1-8. He admits all allegations and each of them in paragraphs 
numbered from 1 to 8, both inclusive, of the said bill of complaint 
to be true. 

9. He admits all of said paragraph nine, except that he denies that 
complainants thereby became or are entitled to have or receive of 
the defendant, by virtue of the premises, the full sum of $64,346.11 
without the adjudication of this court, and his denial is based upon 
matter hereinafter stated. 

10-12. Further answering, the defendant admits all allegations 
and each of them in paragraphs numbered 10 to 12, both inclusive, 
in the bill of complaint to be true. 

13. Further answering, this defendant says that on the — day of 

-, 1902, this defendant was appointed administrator de bonis 

non with the will annexed of Warren Mitchell, deceased; that the 
only matter before him as such administrator de bonis non 

14 was the prosecution of a certain claim against the United 
States of America for the proceeds of cotton which had been 

seized by the United States Government during the late Civil War, 
so called; that the said claim, by reason of its having been asserted 
and adversely passed upon by the Court of Claims of the United 
States, and, bn appeal to the' Supreme Court of the United States, 
this decision being affirmed, the only manner in which said claim 
might be reduced to possession was by application before the Con¬ 
gress of the United States, and this defendant thereupon entered into 
a contract with complainants as in the bill of complaint set forth. 
This defendant says that practically the same contract, to-wit, a 
contract in which all the known heirs of Warren Mitchell, deceased 
had agreed to pay the complainants a sum equal to fifty pereentum 
of the amount that might be recovered by their efforts in this behalf 
before the Congress of the United States, had theretofore been en¬ 
tered into between the complainants and all the then known heirs 
at law of the said Warren Mitchell, deceased, and that this defend- 


8 


JOHN A. ARMSTRONG, ADMINISTRATOR, ET AL. VS. 

ant produced said contract betore the County Court of Jefferson 
County, Kentucky, which is and was the Court ot Probate ot said 
Jefferson County, Kentucky, and was tiie court which had thereto¬ 
fore appointed this defendant administrator de bonis non with the 
will annexed of Warren Mitchell, at the request of certain of the 
heirs of the said Warren Mitchell, and the said court then and there 
ratified the said agreement entered into between this defendant and 
the complainants as in the bill of complaint and exhibits set forth; 
and defendant says that by the authority in this defendant 

15 vested as administrator de bonis non with the will annexed, 
by reason of the last will and testament of the said Warren 

Mitchell, deceased, as in the fourth paragraph of the bill of com¬ 
plaint set forth, in addition to the foregoing facts, he entered into 
the contract as aforesaid. 

14. And further answering, the defendant says that neither at the 
time of the making of the said contract nor at the time of the enact¬ 
ment of the Act of the Congress of the United States of the 24th day 
of February, 11)05, in the 9th paragraph of the said bill mentioned, 
did he have any knowledge, surmise or suspicion that there were in¬ 
terested in the estate of the said Warren Mitchell or the proceeds of 
the said claim of the said Warren Mitchell, any other persons than 
the certain known next of kin or distributees in the said 8th para¬ 
graph of the said bill mentioned, but since the enactment of the said 
Act he has been informed, and therefore gives the Court to know, 
that there are certain other persons now claiming to be interested in 
the proceeds of the said claim, to-wit: the heirs at law of C. Q. Arm¬ 
strong, deceased, late of the City of Louisville, in the State of Ken¬ 
tucky, and one W. W. Summers, to the defendant unknown, and 
one K. T. Wilson, who the defendant is informed resides in the State 
of New York, City of New York, and that said parties all of them 
claim to be interested in the proceeds of the said claim of the said 
Warren Mitchell, deceased, by virtue of a certain memorandum al¬ 
leged to have been written and signed by the said Warren Mitchell 
in, to-wit, the year 1884, and respecting which said memo- 

16 randum defendant has no other knowledge than that it is 
claimed to have been made by the said Warren Mitchell, but 

whether said persons, or any of them, have any interest in the said 
estate or not this defendant is not at this time able to state, as the 
same must be adjudicated by a court of competent jurisdiction within 
the County of Jefferson, State of Kentucky, and the said persons 
have not at this time set up in any such court their said alleged 
claims, or any of them. 

15. This defendant further says that after the Act of Congress 
aforesaid had been passed, but before the Treasury notes mentioned 
in the bill of complaint herein had been paid to this defendant, 
persons representing the claims of the said C. Q. Armstrong, de¬ 
ceased, and R. T. Wilson notified this defendant in writing and 
asserted that they were interested in the said estate of Warren Mitch¬ 
ell, deceased, and they called upon this defendant and insisted that 
he not pay to complainants the fee agreed upon in the contract as 
set forth in the bill of complaint, they claiming and asserting that 
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the amount of said fee was unreasonable and that this defendant had 
no right or authority to bind the estate or their part of the estate to 
the extent of a sum equal to fifty percentum of the amount recov¬ 
ered, and insisted that this defendant withhold from complainants 
one-half of the said fifty percentum, to-wit, twenty-five percentum, 
and not pay to complainants the said twenty-five percentum, and 
the heirs of C. Q. Armstrong agreed in writing, by their attorney, 
that twenty-five percentum of the amount recovered would be a rea¬ 
sonable fee, and thereupon, at the time this defendant reduced 

17 the said claim to possession, he paid to complainants twenty- 
five percentum of the amount recovered, to-wit, $32,173.06. 

16. Further answering, the defendant says that by reason of the 
matter set forth in paragraphs 13 and 14 of this, his said answer, 
he has refused to pay the said sum of $32,173.06 to complainants, 
and he accordingly presents for the consideration of the Court the 
question, whether by reason of these facts, and by reason of the 
matter set forth and alleged in the bill of complaint herein, the said 
fee of fifty percentum is reasonable, and he calls upon the complain¬ 
ants to set forth, by their proof, full facts in connection with this 
certain claim. 

17. Further answering, the defendant says that the matter of the 
administration of the estate of the said Warren Mitchell is now 
pending before a court of competent jurisdiction at the place of 
the last domicile of the said Warren Mitchell, to-wit, the Circuit 
Court in the County of Jefferson, and State of Kentucky, and the 
defendant accordingly presents for the consideration of the Court 
the question, whether all parties interested or claiming to be inter¬ 
ested in the said estate and the certain claim aforesaid, should not 
be required to implead and be impleaded in respect thereof in the 
said Circuit Court of Jefferson County, Kentucky, aforesaid. 

And now, haying fully answered, the defendant prays to be dis¬ 
missed hence with his costs. 

ELLIOTT K. PENNEBAKER, 

Def'd't, Administrator of Warren Mitchell, Dec’d. 

LAWRENCE S. LEOPOLD, 

Counsel. 

18 Decree. 

Filed October 6, 1905. 

******* 

Upon consideration of the pleadings in the above entitled cause 
and the several stipulations filed therein, namely, the three several 
stipulations bearing date June 7, A. D. 1905, wherein the complain¬ 
ants herein aie parties of the first part, and John A. Armstrong, 
administrator de bonis non of C. Q. Armstrong, deceased, Henry R. 
Summers, administrator de bonis non of Walter W. Summers, de^ 
ceased, and R. T. W ilson are, respectively, parties of the second part 
2—2377a ’ 
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and the American National Bank, of the City of Washington, in 
the District of Columbia, is party of the third part. 

It is, this 6th day of October, A. D. 1905, adjudged, ordered and 
decreed that Adams D. Raub, the receiver heretofore appointed in 
the said cause, be, and he hereby is, authorized and directed to pay 
to the said American National Bank, out of the fund now in his 
hands, the respective sums of Six thousand eight hundred and forty 
dollars ($6840), Five thousand, one hundred and fifteen dollars 
and sixty cents ($5115.60) and One thousand three hundred and 
ninety-two dollars ($1392), to be held and disposed of by the said 
American National Bank in accordance with, and subject to, the 
terms and conditions of the said several stipulations, and each of 
them, respectively, and the remainder of the said fund, prin- 
19 cipal and interest, to pay to the complainants, or their solici¬ 
tor of record, less any proper charges for costs, expenses and 
commissions in the premises. 

And it is further adjudged, ordered and decreed that, upon the 
filing in the said cause of the receipts of the said American National 
Bank and the said complainants, or their said solicitor, for the said 
several sums aforesaid, the said receiver and the surety on his bond 
as such shall stand and be released, acquit and discharged of any 
and all liability or obligation under or on account of the said bond. 

THOS. H. ANDERSON, 

Associate Justice. 


Stipulation. 

Filed October 6, 1905. 

This agreement made and entered into by and between Charles D. 
Pennebaker and John Paul Jones, Attorneys* at Law and partners 
under the style and firm name of Pennebaker & Jones, of Washing¬ 
ton, D. C., parties of the first part: and Henry R. Summers, admin¬ 
istrator de bonis non of Walter W. Summers, deceased, late of the 
County of Bedford and State of Tennessee, party of the second part: 
and the American National Bank of the City oi Washington of the 
District of Columbia, party of the third part. 

Witnesseth that whereas by a certain Act of Congress of 
20 the United States approved February 24th. A. D., 1905, a 
certain claim of Warren Mitchell late of the City of Louis¬ 
ville, Jefferson County, Kentucky, growing out of and based upon 
the seizure and taking from him of, to-wit, seven hundred and thirty- 
eight (738) bales of cotton by the United States Army at Savannah, 
Georgia, was appropriated for and in the sum of one hundred and 
twenty-eight thousand six hundred and ninety-two dollars and 
twenty-two cents (128,692.22) and subsequently thereto paid over 
to Elliott K. Pennebaker. administrator de bonis non with the will 
annexed of said Warren Mitchell, deceased: and 

Wherea« the parties of the first part were employed in their ca¬ 
pacity as attorneys and counsellors at law by said Elliott K. Penne¬ 
baker, administrator de bonis non with the will annexed of said 
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Warren Mitchell, and in pursuance of said employment entered into 
a contract in writing whereby it was stipulated and agreed in effect 
that they, the said parties of the first part, should have and receive 
of and from said Elliott K. Pennebaker, administrator as aforesaid, 
as and for their fees in the premises, an amount equal to fifty per 
cent (50%) of whatever amount might be collected for and on ac¬ 
count of said claim from tlie Government of the United States, and 
that they, the said parties of the first part should have a lien on any 
check, draft or warrant which might issue in payment thereof; and 

Whereas the said Elliott K. Pennebaker, administrator as afore¬ 
said, has paid to said parties of the first part one-half (V 2 ) of said 
fee, to-wit, the sum of thirty-two thousand one hundred and 

21 seventy-three dollars and five cents ($32,173.05) but has 
refused to pay the other half of said fee solely because of the 

assertion by the said party of the second part of an interest in and 
to said sum of one hundred and twenty-eight thousand six hundred 
and ninety-two dollars and twenty-two cents ($128,692.22) as appro¬ 
priated by said Act of Congress to the said Elliott K. Pennebaker, 
administrator as aforesaid; and 

Whereas the said parties of the first part have instituted proceed¬ 
ings in the Equity Branch of the Supreme Court of the District of 
Columbia for the recovery of the other half of their said fee, to-wit, 
the sum of thirty-two thousand one hundred and seventy-three dol¬ 
lars and five cents ($32,173.05), which said suit is now pending, 
and 

Whereas the said party of the second part asserts and claims that 
one hundred and forty (140) bales of said, towit, seven hundred 
and thirty-eight (738) bales of cotton belonged to said Walter W. 
Summers, deceased, who died, to-wit, in 18—. and that the said 
Mitchell was liable to the said Summers and to his administrator 
for the said one hundred and forty (140) bales of cotton or the 
proceeds thereof, as Trustee or Bailee; and that the said Elliott K. 
Pennebaker. administrator of said Warren Mitchell, now is liable 
to said administrator of said Summers, party of the second part 
herein, for one hundred and forty (140) bales of cotton or the 
proceeds thereof as Trustee or Bailee: and further that said Warren 
Mitchell did by the fourth clause of his last will and testament pro¬ 
vider/ that in the event his executors should recover anything 

22 for and on account of the seizure of said cotton, the same 
should be settled between the parties according to a memo¬ 
randum purporting to be made a part of said will and attached 
thereto, and that said memorandum now produced and asserted to 
be the one referred to in said will, declares that “of this cotton 140 
bales belong to W. W. Summers of Tennessee,” and 

Whereas the said party of the second part has objected and does 
object to the payment of the fee claimed by the said parties of the 
first part as specified and provided for in the beforementioned con¬ 
tract with Elliott K. Pennebaker, administrator as aforesaid, and is 
about to contest the same: 

Now in settlement of the differences between the parties, it is 
hereby agreed: 
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First. That said party of the second part agrees and consents as 
far as affects his interest that the said Elliott K. Pennebaker, ad¬ 
ministrator as aforesaid, shall pay and allow to the first parties the 
full amount of their claim for attorneys’ fees, to-wit, an amount 
equal to fiftv per cent (50%) of the sum of twenty-four thousand 
three hundred and sixty dollars ($24,360), being one hundred and 
forty, seven hundred thirty-eighths (140/738) (fractions omitted) 
of the amount so appropriated by the Act of Congress approved 
February 24. 1905. and paid unto said Elliott K. Pennebaker, ad¬ 
ministrator as aforesaid, as is above set forth, and being the amount 
to which the said party of the second part claims to be entitled: 

Put. however, in the event the said party of the second 

23 part succeeds in establishing a claim against the estate of 
W arren Mitchell in any Court of competent final jurisdic¬ 
tion. as provided in Clause Four hereof, then said parties of the first 
part, in consideration of the compromise of said claim of the second 
party, agree to refund and pay over to the party of the second part 
an amount equal to twenty-one per cent (21%) of said sum of 
twenty-four thousand three hundred and sixty dollars ($24,360) 
to-wit, the sum of five thousand one hundred and fifteen dollars 
and sixty cents ($5115.60). Said refund on said conditions named 
to be made to the second party in the manner and form hereinafter 
provided. 

Second. The parties of the first part agree that they will for the 
consideration expressed, refund to the second party twenty-one per 
cent of the amount of the fee claimed bv them, to-wit. twenty-one 
per cent (21%) of twentvfour thousand three hundred and sixty 
dollars ($24,360), or the sum of five thousand one hundred and 
fifteen dollars and sixty cents ($5115.60). 

Provided, however, that no part of such refund shall be paid to 
the said party of the second part unless he shall succeed in estab¬ 
lishing a claim against said estate of Warren Mitchell, deceased, in 
any Court of competent jurisdiction as hereinafter provided in 
Clause Four hereof. 

Third. That as a guarantee for the performance of the contract 
on their part to be performed, and for the purpose of further facil¬ 
itating the execution of this contract, the said parties of the first 
part agree immediately and simultaneously with the payment 

24 to them by the said Elliott K. Pennebaker, administrator as 
aforesaid, of the remainder of their fee, that is to say, the 

sum of thirty-two thousand one hundred and seventy-three dollars 
and five cents ($32,173.05) as aforesaid, to deposit in escrow with 
the American National Bank, party of the third part, the sum of 
five thousand one hundred and fifteen dollars and sixty cents 
($5115.60). being twenty-one percent (21%) of said sum of twenty- 
four thousand three hundred and sixty dollars ($24,360.00), being 
the amount of the conditional refund to the second party herein 
stipulated, the final disposition of which shall be in the manner 
and form and subject to the conditions herein provided. 

Fourth. At the expiration of ninety days after the entry of final 
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judgment, order or decree in the Jefferson Circuit Court, determin¬ 
ing the claim of the party of the second part, either allowing or re¬ 
jecting the same, the said American National Bank, party of the 
third part, will pay over the said sum of five thousand one hundred 
and fifteen dollars and sixty cents ($5115.60) with interest thereon 
at the rate of two per cent per annum, from date of deposit to date 
of payment, to the party of the second part, if the final judgment, 
decree or order be in his favor, and to the parties of the first part 
if said final judgment, order or decree be against said party of the 
second part, upon presentation to the party of the third part of a 
certified copy of such final judgment, decree or order;— 

Provided, that if within said ninety (90) days an appeal 

25 shall be taken from said judgment, decree or order, and 
the same is staved or suspended by supersedeas, then pay¬ 
ment shall not be made by said third party until said appeal is de¬ 
termined. 

If on appeal the judgment is affirmed, then at the expiration of 
ninetv davs from the issuing of the mandate of affirmance, said 
money shall be paid to the second party if said judgment be in his 
favor, or to the first parties should said judgment be against the sec¬ 
ond party. 

If on appeal the judgment of the Circuit Court be reversed, then 
said sum shall be paid at the expiration of ninety (90) days from 
the entry of the judgment in the Circuit Court upon the proceedings 
taken pursuant to the opinion of the Court of Appeals. 

Provided further, however, that if within said ninety (90) days 
from the affirmance of any final judgment by the Court of Appeals, 
or if within ninety (90) days from the entry of final judgment by 
the Circuit Court upon or in accordance with an order, mandate or 
opinion of the Court of Appeals, reversing any first judgment of said 
Circuit Court, an appeal shall be taken from any such judgment, 
decree or order to the Supreme Court of the United States or to any 
other Federal Court having jurisdiction thereof, and said judgment, 
decree or order be stayed or suspended by supersedeas, then pay¬ 
ment shall not be made by said third party until said appeal is de¬ 
termined. 

But if prior to the expiration of ninety (90) days both an 

26 appeal and supersedeas be not taken, and issued from any 
final judgment, decree or order of any Court of original or 

Appellate jurisdiction, then upon presentation to the third party 
of a certified copy of any such final judgment, decree or order, said 
third party promises and agrees to make payment of the amount 
deposited with it, to-wit, the sum of five thousand one hundred and 
fifteen dollars and sixty cents ($5115.60) with interest thereon as 
heretofore specified, to the party herein appearing entitled to the 
same by virtue of said final judgment, decree or order, not appealed 
from and superseded; and such a payment made by the third party 
shall fully and completely release and relieve it from any further 
liability hereunder, notwithstanding any provision of statute or 
otherwise allowing to a party aggrieved bv any judgment a longer 
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period for perfecting an appeal and mpersedeas than the ninety (90) 
days herein specified. 

Fifth. Tt is understood and agreed that the right and title of 
the second party to said five thousand one hundred and fifteen dol¬ 
lars and sixty cents ($5115.60) is in no way dependent upon the 
amount he secures by judgment or orders of the Courts of Kentucky 
bv reason of his claim, but that should said claim he allowed, then 
irrespective of the amount he receives thereon, his title to this fund 
is secured: nor shall his claim in the Courts of Kentucky he in any 
way diminished or affected hv anv right or title he has to this fund. 

Sixth. Tlie American National Bank, party of the third 

27 part, unites herein for the sole purpose of and does hereby 
accept the custody of the above sum of five thousand one 

hundred and fifteen dollars and sixty cents ($5115.60), the receipt 
of which is hereby acknowledged, and agrees to pay it over to the 
parties entitled thereto with interest at the rate of two per cent (2%) 
per annum from the date hereof upon compliance with the condi¬ 
tions contained herein. 

In testimony whereof witness our hands and seals this 7th day 
of June 1005, being executed in triplicate and each party having a 
copy thereof. 

PENNEBAKER <fe .TONES. 

Bv JOHN PAUL .TONES. 

TTENBY B. SUMMERS. 

Administrator de bonis non of Walter TU Summers. 

By STANLEY D. PEAPCE. 

Attorney in Fact. 

AMERICAN NATIONAL BANK, 

By ROBT. N. TTARPER, Pres. 

Memoranda. 

October 6, 1905.—The stipulations between Pennebaker and Jones 
and John A. Armstrong, administrator and Pennebaker and Jones 
and Richard T. Wilson, are of like tenor and effect as the stipulation 
between Pennebaker and .Tones and Henry R. Summers, executed 
June 7 and filed October 6. 1905. save that the stipulation affecting 
the said Armstrong provides for a deposit of $6840, and the stipula¬ 
tion affecting the said Wilson provides for a deposit of $1392. 

November 1. 1909.—Original Bill in the nature of a Supplemental 
Bill,—filed. 

28 Separate Answer of the American National Bank of Wash¬ 

ington. 

Filed December 15, 1909. 

******* 

This respondent in answer to the original bill in the nature of a 
supplemental bill filed in the above entitled cause by Charles D. 
Pennebaker, or to so much thereof as it is advised it is necessary to 
make answer unto, answering says. 
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1. This respondent admits as true the allegations contained in the 
first paragraph of said bill. 

2. This respondent in answer to paragraph two says that it is not 
informed as to whether or not the complainant and his co-partner 
“had always supposed and believed that said Warren Mitchell was 
the sole and absolute owner of all of the cotton for which the ap¬ 
propriation was made, and until the Act of Congress making ap¬ 
propriation therefor had become a law no claim adverse to the 
Mitchell heirs had ever been asserted”; and therefore cannot either 
admit or deny the same, but requires strict proof thereof if the same 
is deemed material. 

This respondent admits as true the other allegations contained in 
said paragraph. 

3. 4 & 5. This respondent admits as true the allegations contained 
in paragraphs three, four and five of said bill. 

6. In answer to paragraph six, this respondent says that it admits 

that John Paul Jones, one of the original complainants, died 

29 on the 16th day of November, 1907, leaving a last Will and 
Testament, whereby he appointed Elizabeth D. Jones his 

executrix. Respondent further admits that the said Pennebaker and 
Jones were co-partners in the practice of law, but it is not informed 
as to whether or not by certain articles of co-partnership all interest 
of the said firm of Pennebaker and Jones in the fund held by this 
respondent has become vested in the complainant, Charles D. Penne¬ 
baker, but believes that said fund should be administered by the 
said Charles D. Pennebaker as firm assets, in accordance with the 
articles of co-partnership, if any exist. 

7. This respondent in answer to paragraph seven admits on in¬ 
formation and belief that on or about June 18, 1909, the Court of 
Appeals of Kentucky, in a cause wherein the said Elliott K. Penne¬ 
baker, Administrator, John A. Armstrong, R. T. Wilson and Henry 
R. Summers all were parties, decided all the claims and contentions 
of the said Armstrong, Wilson and Summers adversely to them and 
in favor of complainant, and that a copy of said opinion of said 
Court is attached to the bill filed in this cause as a part thereof. 

Further answering said paragraph this respondent says that under 
the terms of three certain stipulations filed in this cause and executed 
by this respondent, the fund held by it, under and by virtue of the 
decree passed in this cause on the 6th day of October, 1905, is pay¬ 
able at the expiration of ninety days after the entry of final judg¬ 
ment, order or decree in the Jefferson Circuit Court determining 
the claims of the respective parties to said agreement, un- 

30 less within ninety days an appeal is taken from said judgment 
or decree and the same is stayed or suspended by supersedeas. 

If on appeal the judgment is affirmed, then at the expiration of 
ninety days from the issuing of the mandate of affirmance, unless 
within said ninety days from the affirmance of any final judgment 
by the Court of Appeals, or unless within said ninety days of the 
entry of final judgment by the Circuit Court, upon or in accordance 
with the order, mandate or opinion of the Court of Appeals reversing 
any first judgment of said Circuit Court, an appeal shall be taken 
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from any such judgment, decree or order to the Supreme Court of the 
United States, or to any Federal Court having jurisdiction thereof 
and said judgment, decree or order appealed from be stayed or 
suspended by supersedeas. Then and in such case payment shall 
not be made by this respondent until said appeal is determined. 
That in view of the foregoing provisions of said stipulations this 
respondent demands strict proof of the entry of final judgment by 
the Jefferson Circuit Court upon or in accordance with an order, 
mandate or opinion of the Court of Appeals, without an appeal 
having been taken from any such judgment, decree or order to the 
Supreme Court of the United States, or to any Federal Court having 
jurisdiction thereof. 

8. Further answering said bill this respondent says that it holds 
said fund of Thirteen Thousand, Three Hundred, Forty-seven Dol¬ 
lars and Sixty Cents ($18,347.00) under and by virtue of the decree 
passed in this cause on the 0th day of October, 1905, and the 
31-01 stipulations filed in said cause, and that it is ready and will¬ 
ing to pay over the same in accordance with the terms, con¬ 
ditions and agreements of said stipulations on the order of this 
Honorable Court, 

And now having fully answered, this respondent prays to be hence 
dismissed with its reasonable costs. 

AMERICA* NATIONAL BANK 
OF WASHINGTON, 

By W. T. GALL1HEK, 

first Vice-President. 


District of Columbia, To wit: 


\\ illiam T. Uailiher, being first duly sworn according to law de¬ 
poses and upon oath says that he is the First Yice-FresiUent of the 
American .National Bank of Washington, and that he has read the 
foregoing Answer by said Bank subscribed and knows the contents 
thereof; that the matters and things therein stated upon its personal 
knowledge are true, and those tilings stated upon information and 
belief, it believes to be true. 

W. T. UALL1HER. 

Subscribed and sworn to before me this 13th day of December. 
A. D. 1909. 

[seal.] ALBERT C. WEST, 

Notary Public, D. C. 
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62 Exhibit B. 

Filed March 28, 1910. 

Jefferson Circuit Court, Chancery Branch, Second Division. 

#39590. 

Elliott K. Pennebaker, Administrator de bonis non with the Will 
Annexed of Warren Mitchell, Deceased, Plaintiff, 

vs. 

Fleming Williams and Others, Defendants. 

Judgment. 

At a Court held on the 9th day of November, 1908. 

This action having been heard and submitted upon the pleadings, 
the exhibits, and the evidence, and the Court being advised, it is or¬ 
dered and adjudged, as follows, to-wit: 

Plaintiff Elliott K. Pennebaker, administrator de bonis non with 
the will annexed, of Warren Mitchell, received the sum or $128,- 
692.22, being the amount of the claim of the testator against the 
Government of the United States for cotton seized by the military 
authorities of the United States at Savannah, Georgia, in December, 
1864, and which was sold by said authorities and the proceeds turned 
into the treasury of the United States. Plaintiff received said sum to 
be administered and distributed by him as administrator de bonis 
non of the will of Warren Mitchell, deceased, as directed in said will. 

At the time of the seizure of said cotton by the military 

63 authorities of the United States, the testator*, Warren Mitchell, 
held four hundred bales of said cotton as surviving partner 

of the firm of Mitchell and Armstrong, and the estate of his deceased 
partner, C. Q. Armstrong, was entitled to two hundred bales, or the 
proceeds thereof. The testator also held for W. W. Summers one 
hundred and forty bales, and held for R. T. Wilson forty bales, and 
the remainder, three hundred and fifty-eight bales, of said seven 
hundred and thirty-eight bales was owned by the testator, and that 
from the time of the seizure of the cotton up to his death the testa¬ 
tor, Warren Mitchell, continued to prosecute said claim and act for 
and on behalf of himself and the interests of said Armstrong, Sum¬ 
mers and Wilson. 

By the fourth item of his said will, the testator directed his execu¬ 
tor, in case he should recover the amount due from the Government 
of the United States, to settle with the parties interested with him in 
said claim and fix a fair compensation for his expenses and services, 
which should be deducted from the whole proceeds before a division 
was made, and recited that a memorandum referred to in said will 
would guide him, the said executor, in settling with the parties in¬ 
terested with the said testator. The paper filed with the answer of the 
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defendant, John A. Armstrong administrator of C. Q. Armstrong, 
deceased, as Exhibit N, which paper is also referred to and filed as 
Exhibit N with the answers of R. T. Wilson and Henly R. Summers, 
Administrator de bonis non of W. W. Summers, which said paper 
is in words and figures as follows, to-wit: 


64 “Memorandum of My Cotton Claim Against the Government 

of the Ujiited States. 


There was taken from my Possession in Savannah, Ga., as shown 
by the papers on file in Washington, in the Treasury and War De¬ 
partments and on file before the U. S. Senate 788 Bales cotton—of 
this cotton 140 Bales belonged to W. W. Summers of Tennessee and 
40 Bales to R. T. Wilson of New York. 400 Bales was the property 
of the firm of Mitchell & Armstrong and 158 Bales to me individu¬ 
ally, of the 400 Bales of Mitchell & Armstrong one-half of 200 Bales 
belonged to me and 200 Bales to the heirs of C. Q. Armstrong, Dec’d. 
I have had control and the management of the whole for more than 
20 years, and have paid all the expenses and spent much time and 
money in prosecuting the claim against the Government and am en¬ 
titled to a fair compensation for my expenses and services. W. W. 
Summers had 180 Bales of Cotton which I had shipped for him from 
Griffin, Ga., to Savannah on which I paid freight and charges at the 
compress & storage at Savannah about $20,000 or the then market 
value of 40 Bales of Cotton which 1 took to my own account to re¬ 
imburse me for the Expenses paid by me. I afterward advanced or 
loaned W. W. Summers $500.00 for which 1 have his obligation a 
part I think $800 of which has been paid to me, and the balance he 
still owes me with interest. I make this memorandum to show how 
this cotton claim stands in case of anv accident to me, or in case 
of my death. Witness my hand this 1st dav of Februarv, 
65 1884. 


WARREN MITCHELL. 


Memorandum on Back of Paper. 

858 Bales to Warren Mitchell. 

200 “ to the heirs of C. Q. Armstrong. 

140 “ to W. Summers. 

40 “ . to R. T. Wilson. 

Memorandum of 

738 Bales Cotton 

Sept. 29th, 1884 

the within mem. is written 

by me in my own hand and is true 

and made a part of my will. 

WARREN MITCHELL.” 

is in the handwriting of the testator, Warren Mitchell, and was 
signed, and executed by him before the making of said will, and is 
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the memorandum referred to as attached to and made part of said 
will, and the same is now adjudged to be a part of the will of said 
Warren Mitchell, deceased. 

The defendant John A. Armstrong, administrator de bonis non of 
C. Q. Armstrong, deceased, is entitled to have and receive two hun¬ 
dred, seven hundred and thirty-eighths of the said $128,692.22, after 
deducting the expenses of collection and allowance to the testator 
for his services and expenses during his life in prosecution of said 
claim, which amounts are hereinafter fixed. 

66 The defendant Ilenry R. Summers, administrator de bonis 
non of W. W. Summers, is entitled to have and receive one 

hundred and forty, seven hundred and thirty-eight-s of the said 
$128,692.22, after deducting the expenses of collection and allowance 
to the testator for his services and expenses during his life in prose¬ 
cution of said claim, which amounts are hereinafter fixed. 

The defendant, R. T. Wilson is entitled to have and receive forty, 
seven hundred and thirty-eighths of the said $126,692.22, after de¬ 
ducting the expenses of collection and allowance to the testator for 
services and expenses during his life in prosecution of said claim, 
which amounts are hereinafter fixed. 

To all the foregoing parts of this judgment Warren Mitchell and 
Fleming Williams et al. and Henry Williams et al. object and except. 

By his will the testator, Warren Mitchell, directed his portion of 
the proceeds distributed as follows, namely: 

By item five, certain old debts were to be paid (which amounts 
have been heretofore distributed). 

By item seven, he directs that after the payment of said debts his 
portion should be divided “one third each to the children of my de¬ 
ceased brother Joseph W. Mitchell, and my two sisters before men¬ 
tioned, if they survive me, if not to their children and heirs at law.” 

By the second codicil of said will, dated 1st day of April, 1887, 
the testator revoked the devise to all of the children of his 

67 brother Joseph, except to the defendant, Warren Mitchell, 
Jr. 

By the second codicil of his said will, the testator devised the sum 
of $500.00 to the defendant Rebecca Waters, which said sum, to¬ 
gether with interest at three per cent from the (late of the collection 
by the administrator, amounting in all to $580.00, is hereby ad¬ 
judged to her. 

The sum of $10,000.00 is, by the agreement of parties hereby di¬ 
rected to be deducted from the whole proceeds to be divided between 
the residuary devisees, Fleming Williams and others and the de¬ 
fendants, Summers, Armstrong and Wilson, before a division is made, 
in payment for the services and expenses of the testator in prosecut¬ 
ing said claim during his life, as is directed in the fourth item of 
said will. 

It is therefore considered and adjudged that said sum of $128,- 
692.22, the net balance after the deductions hereinafter set out have 
been made, is adjudged to belong to the following persons in the 
following proportions, namely: 

To John A. Armstrong, deceased (hereinafter designated as Arm- 
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strong, Administrator) .2710%; to R. T. Wilson (hereinafter desig¬ 
nated Wilson) .0542%; to Henry R. Summers, administrator de 
bonis non of W. W. Summers, deceased (hereinafter designated 
Summers, Administrator) .1897%; to the next of kin and heirs at 
law of Julia Williams, deceased, to-wit: 

Fleming Williams, Josiah Williams, James Warren Wil- 

68 liams, Mahilda Hinkle, Sallie A. McCallister, Albert Wil¬ 
liams, Elijah V. Williams (hereinafter designated as Fleming 

Williams, et al.) and to the next of kin and heirs at law of Harriett 
Williams, to-wit: 

Henry Williams, Warren Williams, W. T. Williams, J. S. Wil¬ 
liams, Arthur Rays, Annie Errington, Martha Hinkle, Cordelia 
Swift and Jennie Maddox, taking per stirpes (hereinafter designated 
Henry Williams, et al.). and to Warren Mitchell .4851% said par¬ 
ties being also residuary legatees in the will of Warren Mitchell, de¬ 
ceased. and of which sum, to-wit .4851% adjudged to be due to 
said next of kin and residuary legatees, one-third is adjudged to 
belong to said defendants. Fleming Williams et al. and one-third 
to said Henry Williams, et al., and one-third to said Warren Mitchell 
and the said Fleming Williams, et al., and said Henry Williams, et 
al., and said Warren Mitchell object and except to so much of this 
judgment as allows or adjudges any part of the money received or 
held by the plaintiff, or any other sum, to said Armstrong, Admin¬ 
istrator, or to said Wilson, or to said Summers, Administrator. 

It is considered and adjudged that the plaintiff received in trust 
in addition to said sum of $128,692.22 the sum of $5,924.76 as in¬ 
terest on his deposit in the First National Bank of Louisville, Ken¬ 
tucky; and that he is entitled to and is charged with $20.00 as in¬ 
terest on the sum of $100.00 advanced by him to Warren Mitchell 
out of said fund. 

It is considered and adjudged that the plaintiff is entitled 

69 to a credit herein of 35% of said sum of $128,692.22 received 
by him as aforesaid, to-wit, the sum of $45,042.27 and no 

more except as hereinafter provided. a< Attorney’s fee for the serv¬ 
ices of Charles D. Pennebaker and John Paul Jones, partners under 
the name of Pennebaker & Jones of Washington, D. C., to which 
allowance or credit the plaintiff objects and excepts on the ground 
that it is insufficient, and to which allowance or credit the defend¬ 
ants, Warren Mitchell and also Fleming Williams, et ah, Henry 
Williams, et al., object and except and they object and except to any 
allowance or credit to the plaintiff for the services of said Penne¬ 
baker & Jones. 

It is considered and adjudged that the plaintiff is entitled to credit 
as a commission for his sendees herein for the sum of $3,217.30, 
and no more, to which allowance the plaintiff objects and excepts 
on the ground that it is not sufficient and the said Warren Mitchell 
and the said Fleming Williams, et al. and the said Henry Williams, 
et al. object and except to anv allowance or credit to the plaintiff. 

It is considered and adjudged that the plaintiff is entitled to a 
credit or allowance herein of $344.40 of which $150.00 was expended 
by him for travelling expenses to and from Washington, D. C., in 
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March, 1905, when collecting said fund and $100.00 for another 
trip to Washington in 1905, and $75.00 for the travelling expenses 
of his attorney when taking depositions in Washington, D. C., in 
May, 1908, and $19.40 for sundry small expenses set out in the 
itemized statement filed with the plaintiff’s deposition herein. 

70 The defendants, said Armstrong, Wilson and Summers, and 
said Warren Mitchell and said Fleming Williams, et al., and 

said Henry Williams, et al. object and except to the allowance of 
$100.00 to the plaintiff for his own travelling expenses to Washing¬ 
ton, D. C., after March, 1905; and the plaintiff is not allowed credit 
for $440.00 for seven trips to Washington, D. C., in 1902, 1903, 
1904, 1900 and 1907, and he is not allowed credit for $925.00 paid 
by him to the Bankers Surety Company, for becoming surety on 
his bond as Administrator, and the plaintiff objects and excepts 
to the refusal of the Court to allow him such sums. 

The plaintiff is entitled to credit for $120.00 advanced to the de¬ 
fendant, Warren Mitchell, May 19th, 1905, and to $1800.00 paid 
by him to his attorney herein, L. S. Leopold, and to $59,605.87 paid 
into Court herein making the total sum to be charged against the 
plaintiff $134,636.98, and the total credits or disbursements to which 
the plaintiff is entitled $110,129.84, leaving the balance due by him 
the sum of $24,507.14, subject to the further credit hereinafter 
stated of $9,939.55. 

• It is further considered and adjudged that the assets received by 
the plaintiff, and to which said Armstrong, Wilson and Sum¬ 
mers, and said Warren Mitchell, and said Fleming Williams, et al., 
and said Henry Williams et al. and said Fleming- Williams, et al., 
were and are entitled to, subject to the credits hereinafter stated, 
now amounts to the sum of $128,692.22. and the said interest col¬ 
lected by the plaintiff, to-wit, $5,924.76, and the $20.00 in- 

71 terest due the plaintiff, by Warren Mitchell, making the 
total assets to which said parties named above are entitled, 

the sum of $134,636.98, but from said sum must be deducted the 
fee paid by the plaintiff to Pennebaker & -Tones, to-wit, $45,042.27, 
and the plaintiff’s commissions of $3,217.30, and said allowance to 
the plaintiff for his extraordinary expenses, to-wit, $344.40, and the 
allowance to said Warren Mitchell. Fleming Williams, et al. and 
said Henry Williams, et al. of the sum of $10,000.00 for the sendees 
of Warren Mitchell, deceased, as fixed by an agreemnt. of record 
herein, and less the State and County taxes paid out of the fund in 
Court by the plaintiff, to-wit, $730.00, leaving the balance for dis¬ 
tribution among said Armstrong, Wilson and Summers, and said 
Warren Mitchell, and said Fleming Williams, et al. and said Henry 
Williams, et al. $75,303.01 of which sum the following defendants 
and parties herein are entitled to the following amounts: 


To said Armstrong, Administrator, .2710%. $20,407.12 

To said R. T. Wilson, .0542%, to-wit. 4,081.42 

To said Summers, Admr., .1897%, to-wit. 14,284.98 

To said Warren Mitchell, et al., .4851%, to-wit. 36,529.49 
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It is considered and adjudged that the defendant Henry R. Sum¬ 
mers, Administrator of W. W. Summers must pay to the estate of 
Warren Mitchell, and there must he deducted from the pro rata 
share of said Summers, Administrator the sum of $200.00 asserted 
against said W. W. Summers in said memorandum marked “N” 
set out herein and in the answer and counterclaim of said 
72 Armstrong, Wilson and Summers together with interest 
thereon at 6% per annum from February 1, 1884, the date 
of said memorandum, to March 1, 1905, the date when the fund in 
controversy was collected, making said interest $253.00, and mak¬ 
ing the sum of principal and interest $453.00, which sum added to 
the sum of $36,529.49 and the sum of $10,000.00 allowed herein 
to said Warren Mitchell et al. for the services of Warren Mitchell 
makes a total sim of $46,982.49 to which said Warren Mitchell said 
Fleming Williams, et al. and said Ilenry Williams, et al. are entitled, 
and from said sum must he deducted the sum of $1,800.00 paid by 
the plaintiff to his Attorney L. S. Leopold, and the further unpaid 
sum of $1,950.00, to-wit $3,750.00, which is allowed to the plaintiff 
for the services of his attorney herein, and to the amount of which 
sum the plaintiff and said Leopold object and except, because it is 
insufficient, and said Armstrong, Wilson and Summers, and said 
Warren Mitchell. Fleming Williams, et al., and Henry Williams, 
et al.. object and except, because it is too much, and because neither 
said fee nor any part thereof should be charged against said de¬ 
fendants. and it is further considered and adjudged that from said 
sum to which said Warren Mitchell, et al. are adjudged herein to 
be entitled, there shall be deducted the further sum of $16,957.04, 
paid by the plaintiff into Court and heretofore withdrawn by the 


creditors of Warren Mitchell, deceased, and there shall also be de¬ 
ducted the costs of this action, to-wit $550.00, and there shall be 
deducted the further sum of $500.00, together with $80.00 interest 
thereon, which sum is adjudged to and shall l>e paid to the 
73 defendant Rebecca Waters, as a legacy under a codicil to the 
will of the said Warren Mitchell, deceased, and herein as¬ 
serted by her. and said Warren Mitchell. Fleming Williams, et al., 
and Henry Williams, et al., object and except to said allowance or 
payment to said Rebecca Waters, or to any judgment herein in her 
favor, and they object and except to so much of said judgment as 
charges them with the whole amount of the court costs of this action, 
and it is therefore considered and adjudged that the net balance to 
which said Warren Mitchell. Henrv Williams, et al., and Fleming 
Williams et al., are entitled is the sum of $25,145.45, and that of 
said sum said Fleming Williams, et al. are entitled to one-third, 
to-wit $8,381.82; and Ilenry Williams, et al. are entitled to one- 
third, to-wit $8,381.82 and Warren Mitchell is entitled to one-third, 
to-wit $8,381.81, less the sum of $100.00 heretofore advanced to him 
by the plaintiff, and $20.00 interest thereon, leaving the net balance 
due him of $8,261.81, to which said Warren Mitchell is entitled. 

It appearing to the Court that the net amount of money now in 
Court and subject to distribution if $41,918.83. it is considered and 
adjudged that L. S. Leopold is entitled to receive of said sum, and 
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now has leave to withdraw the sum of $1,950.00; that Rebecca 
Waters is entitled to withdraw the sum of $580.00, which sum she, 
or her attorneys, Thum and Clark may withdraw; that the court 
costs of this action, estimated to be $550.00 must be paid out of 
said fund in Court, which sum may be later withdrawn by the 
parties or officers entitled thereto; that said John A. Arm- 
74 strong. Administrator, etc., is entitled to have the sum of 
$18,765.08, and lie or his attorneys, Harry R. Phillips or 
Helm Bruce may withdraw said sum; that R. T. Wilson is entitled 
to have the sum of $2,753.13, and he, or his attorneys, Harry R. 
Phillips or Helm Bruce may withdraw said sum; that Henry R. 
Summers, Administrator, etc., is entitled to have the sum of $9,- 
182.98, and he, or his attorneys, Batson & Cary may withdraw said 
sum; that Fleming \\ illiams, et ah, are entitled to have the sum of 
$4,419.02, of which sum the following parties (next of kin and heitfs 
of Harriet W illiams) are entitled to have the following amounts, 
namely : 


Fleming Williams . $631.28 

Josiah Williams . 631.29 

James W. Williams. 631.29 

Mahilda Hinkle . 631.29 

Sallie A. McCallister. 631.29 

Albert Williams . 631.29 

Elijah V. Williams . 631.29 


That Henry Williams, et ah, are entitled to have the sum of 
$4,419.02, of which sum the following parties (next of kin and 
heirs of Julia W illiams) are entitled to have the following amounts, 
namely: 


Henry Williams. $552.38 

Warren Williams . 552.38 

W. T. Williams . 552.38 

J. S. Williams. 552.38 

Arthur Bays . 276.19 

Annie Errington . 276.19 

75 Martha Hinkle . 552.38 

Cordelia Swift. 552.37 

Jennie Maddox . 552.37 


and that of said sum Warren Mitchell is entitled to have the sum of 
$4,299.00, and he, or his attorneys, McDermott and Ray may with¬ 
draw said sum. 

James Warren Williams, or his attorneys, McDermott and Ray, 
may withdraw said sum of $631.29 adjudged to him herein; and 
Fleming Williams, Josiah Williams, James W. Williams, Mahilda 
Hinkle, Sallie A. McCallister, Albert Williams, Elijah V. Williams, 
or their attorneys, Charles Carroll, or Carroll and Yeager, or either 
of them may withdraw the several sums adjudged to them herein, 
and Henry Williams, Warren Williams, W. Y. Williams, J. S. Will¬ 
iams, Arthur Bays, Annie Errington, Martha Hinkle, Cordelia Swift, 
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and Jennie Maddox or tlieir attorneys, herein, Charles Carroll or 
Carroll & Yeager, or either of them may withdraw the sums ad¬ 
judged to them respectively herein. 

It is considered and adjudged that, with the consent of the plain¬ 
tiff' and by a written agreement entered into June 7, 1905, between 
said Charles D. Pennebaker and said John Paul Jones, attorneys at 
law and partners under the firm name of Pennebaker & Jones, in 
Washington, D. C., as parties of the first part and said Armstrong 
Administrator, and said K. T. \\ ilson and said Summers, Adminis¬ 
trator. $13,347.00 was on October 0, 1905, deposited in the American 
National Bank of Washington, Lb C., out of the trust fund in the 
hands of the plaintiff, which sum deposited as aforesaid 
70 was to be thereafter paid by said Bank to the said Armstrong, 
Wilson and Summers in the following proportions, namely: 

$0,840.00 to said John A. Armstrong, Administrator; $5,115.60 
to said llenry K. Summers, Administrator ; $1,392.00 to said R. T. 
Wilson, provided it should be adjudged in this Court or in any 
court to which a judgment herein might be taken by appeal that 
said Armstrong, Wilson and Summers were and are entitled to the 
part claimed by them, or any part, of the fund held by the plaintiff, 
or otherwise said sum of $13,34<.60 was to be paid to said Penne¬ 
baker & Jones, if it should be adjudged by this court, or by any 
Court to which this action may be appealed, that said Armstrong, 
Wilson and Summers were not entitled to any part of said fund, 
and it was further provided in said agreement that interest should be 
paid bv said Bank on said deposit ot $13,347.60 at the rate ol two 
per cent per annum from October 6th, 1905, until paid. 

The excess paid by the plaintiff to Pennebaker & Jones on the 
fee of Pennebaker £ Jones was $19,303.84, of which sum said 
Armstrong, Wilson and Summers were entitled to recover the sum of 
$9,939.55, making the sum of $3,412.50 a concession to said Arm¬ 
strong, Wilson and Summers by said Pennebaker & Jones out of 
their said fee, with which sum of $3,412.50 the plaintiff is not to be 
charged or credited herein. But it is considered and adjudged that 
the plaintiff is entitled to credit for the sum of $9,939.55, paid into 
said Bank by the plaintiff, for the interest of said Armstrong, Wil¬ 
son and Summers, or said Pennebaker & Jones, as their in- 
77 terest might thereafter appear by said contract, which sum 
is charged herein against said Armstrong, Wilson and Sum¬ 
mers, and which sum of $9,939.55 must be and is deducted from the 
sum of $24,507.14 heretofore found herein to be due by the plain¬ 
tiff, and of said balance, to-wit, $14,567.59, it is considered and ad¬ 
judged that the defendants, Fleming Williams, et ah, and Henry 
Williams, et al., and Warren Mitchell are entitled to have the sum 
of $9,364.29 with interest thereon from this date until paid, said 
sum of $9,364.29 being the proportion or pro rata share due to said 
Fleming Williams, et al., and Henry Williams, et al., and Warren 
Mitchell out of said sum of $19,303.84 illegally paid by the plaintiff 
to said attorneys, Pennebaker & Jones, and it is therefore considered 
and adjudged that the defendants, Fleming Williams, Josiah Will¬ 
iams, James W. Williams, Mahilda Hinkle, Sallie A. McCallister, 
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Albert Williams, Elijah V. Williams, Henry Williams, Warren Wil¬ 
liams, W. T. Williams, J. S. Williams, Arthur Bays, Annie Erring- 
ton, Martha Hinkle, Cordelia Swift, Jennie Maddox, and Warren 
Mitchell severally and jointly have and recover of the plaintiff said 
sum of $9,364.29, with interest thereon at the rate of six per cent 
per annum from this date until paid, and for which they may have 
execution; and it is further considered and adjudged that John A. 
Armstrong, Administrator, R. T. Wilson and Henry R. Summers, 
Administrator and the said Fleming Williams, Josiah Williams, 
James W. Williams, Mahilda Hinkle, Sallie A. McCallister, Albert 
Williams, Elijah V. Williams, Henry Williams, Warren Wil- 
78 Hams, W. T. Williams, J. S. Williams, Arthur Bays, Annie 
Errington, Martha Hinkle, Cordelia Swift and Jennie Mad¬ 
dox and Warren Mitchell jointly and severally have and recover 
of plaintiff the sum of $5,203.30, with interest thereon at the rate 
of six per cent per annum from this date until paid, and may have 
execution therefor. 

It is also considered and adjudged by the court that if the plain¬ 
tiff wdthin thirty days from the date of this judgment shall pay into 
court the sum of $14,567.59 adjudged herein to be due by him as 
aforesaid, then the plaintiff shall be allowed a further or additional 
commission of five per cent on $19,303.84, but if he does not pay 
into court within said time said sum of $14,567.59, he shall be al¬ 
lowed a credit of five per cent on only such sum as he shall pay into 
court wdthin said time, to all of which the plaintiff and said Arm¬ 
strong, Wilson and Summers, and said Warren Mitchell and said 
Fleming Williams, et ah, and said Henry Williams, et al., object 
and except. 

An itemized statement showing the basis on w T hich the calcu-tions 
herein are made is as follows: 

In re Warren Mitchell's Estate. 

Acounting of the Administrator. 

Receipts. 

1905. 

Mar. 1. By amount collected from the United States 


Government .$128,692.22 

1908. 

Oct. 21. By interest collected from the First National 
Bank . 5,924.76 

79 

Nov. 4. First interest due by Warren Mitchell, Jr. 20.00 


4—2377a 
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Disbursements. 


To Pennebaker & Jones, fee 
allowed for sendees being 
35% of $128,692.22... .$45,042.27 
To administrator 5% commis¬ 
sion on $64,346.11. 3,217.30 

To allowance to Administra¬ 
tor for ordinary expenses. 344.40 
To payment to Warren 

Mitchell, Jr., on a/c. 120.00 

To L. S. Leopold on a/c fee 

for sendees. 1,800.00 

To amount paid into Court. 59,605.87 

- $110,129.84 

To Balance due by the Ad¬ 
ministrator . 24,507.14 

$134,636.98 $134,636.98' 

From above balance due bv 

Adm’r ...$24,507.14 

Deduct that part of Fund in 
Washington which repre¬ 
sents Armstrong’s and 
Wilson’s and Summers’ 
percentage of excess on 
fee paid by Administrator 
to Pennebaker & Jones.. 9,939.55 

Final balance due by Adm’r.$14,567.59 


80 In re Warren Mitchell’s Estate. 

Accounting of the Administrator. 
Receipts. 

1905. 

Mar. 1. By amount collected from United States 


Government . $128,692.22 

1908. 

Oct. 21. “ Interest collected from the First National 

Bank . 5,924.76 

Nov. 4. “ Interest due by Warren Mitchell, Jr.. . . 20.00 
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Disbursements. 

To Pennebaker & Jones, fee allowed for 

services, being 35% of $128,692.22.. $45,042.27 


To Administrator, 5% commission on 

$64,346.11 . 3,217.30 

To Allowance to Administrator for ordi¬ 
nary expenses . : . 344.40 

To Warren Mitchell’s estate for sendees 

rendered . 10,000.00 

To taxes for 1908, paid. 730.00 

To Balance funds in hands of adminis¬ 
trator for distribution . 75,303.01 


$134,636.98 

By balance for distribution as shown above. 

81 

To Armstrong, 2710/10000% of $75,- 

303.01 . $20,407.12 

To Wilson, 542/10000% of $75,303.01. . 4,081.42 

To Summers, 1897/10000% of $75,303.01 14,284.98 

To Mitchell, 4851/10000% of $75,303.01 36,529.49 

$75,303.01 

Warren Mitchell’s Estate. 
Receipts. 

1908. 

Nov. 4. By his 4851/10000% of $75,303.01 as shown 

by the foregoing statement... .. 

“ 4. By Fee for sendees, as shown by foregoing 


statement . 

“ 4. By claim against Summers. $200.00 

Interest on same . 253.00 


Disbursements. 


To L. S. Leopold, fee allowed, 

viz: Amount already paid.. $1,800.00 
Balance due him. 1,950.00 


To amount paid to the creditors 
of Warren Mitchell, dec’d. . 


$3,750.00 

16,957.04 

To Water’s legaev. 

500.00 

Interest on same. 

80.00 


To Court costs. 


580.00 

550.00 

To Balance for distribution to 
the heirs. 


25,145.45 



$46,982.49 


$134,636.98 

75,303.01 


$75,303.01 

$36,529.49 

10,000.00 

453.00 


$46,982.49 
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$25,145.4? 

8,881.82 

8,381.82 


8,381.81 
$25,145.45 $25,145.45 


Statement Showing the Disposition of Available Funds, Etc. 

Balance in Court in Louisville, Ivy. $41,918.83 

To L. S. Leopold, balance fee. $1,950.00 

“ Water’s legacy. 580.00 

“ Court costs . 550.00 

“ Armstrong pro rata . $20,407.12 

Less amt. due bv the 

Admr.. $3,947.82 

Less pro rata amt. in 

Washington . 2,693.62 

-- 6,641.44 

- 13,765.68 

Wilson . 4,081.42 

Less pro rata amt. due 

by Admr. 789.56 

Less pro rate amt. in 

Washington . 538.73 

- 1,328.29 

- 2,753.13 

Summers . 14,284.98 

Less pro rata amt. due 

by Admr. 2,763.47 

Less amt. due bv him 

to Mitchell ...... 453.00 

Less pro rate of Amt. 
in Washington .. 1,885.53 


By Balance for distribution as shown 

above . 

To Fleming Williams et ah, Harriett Wil- 

To Henry Williams ' et ah,* Julia ’ Wil¬ 
liams’ heirs, ^. 

To Warren Mitchell, Jr., ^ 


viz: Amount already paid.. $100.00 

Interest on same. 20.00 

Balance due him. $8,261.81 


5 , 102.00 


9 , 182.98 
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83-127 

8,381.82 


3,962.80 

- 4,419.02 


8,381.82 


3,962.81 

-- 4,299.00 


$41,918.82 $41,918.83 

The orders of withdrawal herein made may be executed imme¬ 
diately. 

It is further ordered that said Armstrong, Wilson and Summers 
collect the fund deposited in Washington, D. C., as heretofore shown 
herein, if they legally can, viz, $13347.60 with any interest there 
may be thereon, and pay into court herein the difference between 
said sum and the amount with which the administrator has been 
credited and Armstrong, Wilson and Summers charged herein on 
that account viz, $9939.55 less the reasonable expense of collecting 
said fund in Washington. And jurisdiction of this cause is re¬ 
tained for this purpose of determining how the amount of said 
difference thus ordered paid in shall be charged, credited and paid. 

To the foregoing judgment each party herein excepts and prays 
an appeal to the Court of Appeals, which is granted. 


Fleming Williams et 

al. 

Harriett Williams’ 

Heirs, less pro rata 
amt. due by Admr. 2,355.58 
Less pro rata amt. am t. 

in Washington . . 1,607.22 


Henry Williams et al 
al, Julia Williams’ 

Heirs. 

I^ess pro rata amt. due 

by Admr. 2,355.58 

Less pro rata of Amt. 

in Washington.... 1,607.23 
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128 Filed July 15, 1910. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. 25253. 

John Paul Jones, Charles D. Pennebaker, Copartners under the 
Firm-name of Pennebaker ck Jones, Complainants, 

vs. 

Elliott K. Pennebaker, Adm’r de bonis non of Warren Mitchell, 

Dec’d, Defendant. 

The Joint and Several Answers of Defendants, John A. Armstrong, 
Adm’r d. h. n. of C. Q. Armstrong . Dec’d; Henri/ R. Summers, 
Adm’r d. h. n. of Walter Summers, Dec’d, and Richard T. Wilson, 
to the Original Rill in the Nature of a Supplemental Bill in the^ 
A bore-entitled Cause. Riled in the Above-entitled Cause on the 2b 
Dag of March, 1910. 


Said defendants and each of them, savin" and reserving to them¬ 
selves all and all manner of benefit of exception that can. or may be, 
taken to the many errors, uncertainties and imperfections in the said 
bill contained, nevertheless for answer thereto, or unto so much and 
such parts thereof as they are advised it is material and necessary 
for them to answer, answering say: 

1. They admit the allegations of the first paragraph of the bill. 

2. They admit that on or about March 14, 1905, complain- 
129 ant herein and .Tohn Paul Jones, then eopartners exhibited 
their original bill of complaint against Elliot K. Pennebaker, 
Adm’r de bonis non of Warren Mitchell, deceased, but they refer to 
said original bill herein to show the allegations thereof. 

3. They deny that up to the time of the filing of the original bill 
herein, either complainant or his copartner supposed or believed 
that Warren Mitchell was the «ole or absolute owner of all the cot¬ 
ton for which the appropriation was made. They deny that until the 
act of Congress making the appropriation therefor had become a law, 
no claim adverse to the Mitchell heirs had ever been asserted. On 
the eontrarv thev allege that the claim of John A. Armstrong, as 
Administrator de bonis non of C. Q. Armstrong, and Henry A. 
Rummers, administrator de bonis non of Walter W. Summers, and 
Richard T. T\ ilson to a part of said cotton, or to the proceeds thereof, 
was. known to and expressly recognized by said Warren Mitchell 
during his lifetime, who expresslv directed bv his will that the pro¬ 
ceeds of said cotton, if ever received from the Government of the 
United States, should be paid to said Armstrong. Summers and Wil¬ 
son in certain fixed proportions named bv the said testator. And 
the fact that said testator had so provided in his will was known to 
Samuel Russell, the executor of said will, in whose possession was 
left the memorandum referred to in said will, directing how said 
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proceeds should be paid, which memorandum remained in the pos¬ 
session of said Samuel Russell, executor aforesaid, until his death. 
They do not know, and therefore, cannot allege, when Elliot K. 
Pennebaker, as administrator de bonis non ot Y\ arren Mitchell, de¬ 
ceased, first became cognizant of their claims; but allege that he must 
have become cognizant when he first read the will of the testator 
that there were parties other than the testator interested with 
130 him in said claim for the will expressly so states (although 
not giving the names of the parties), and refers to a memo¬ 
randum which is made part of the will for the details of the settle¬ 
ment, which the will directed to be made with said parties; which 
memorandum is the same as that referred to in the contracts between 
these several defendants, on the one side, and complainant and his 
deceased partner Jones, on the other side, and which memorandum 
was adjudged by the Jefferson Circuit Court and the Court of Ap¬ 
peals of Kentucky, in the litigation referred to in the bill herein, 
to be a part of the will of said Warren Mitchell. And they further 
say that said Elliot K. Pennebaker did not qualify as administrator 
de bonis non of the estate of Warren Mitchell until December, 1904, 
by giving bond as required by law, and the claims of these defendants 
were specifically made known and explained to him within three 
months after his qualification. 

They deny that they, or either of them, ever demanded of said 
Elliot K. Pennebaker, administrator, their full proportion of the 
avails of said appropriation by Congress free from the burden of any 
expenses, costs or charges incident to its collection; and on the con¬ 
trary they allege that they always conceded and admitted that they 
w r ere properly chargeable for their proportion of the reasonable and 
proper charges and costs for the collection of the proceeds of said 
cotton. They admit that they were chargeable for such proper and 
reasonable cost, and charges in exactly the same proportion to which 
they were entitled to the proceeds of said cotton, as set out and speci¬ 
fied in the memorandum referred to in and made part of the will of 
Warren Mitchell. 


They deny that they ever contended with or claimed from said 
Elhot K. Pennebaker, administrator, or from said firm of 
131 Pennebaker & Jones, that the contracts between the admin¬ 
istrator, the heirs at law and the next of kin# of Warren 
Mitchell, on the one part, and Pennebaker & Jones, on the other 
part, were not binding on them, these defendants, for any other 
reason or upon any other ground than that they claimed said con¬ 
tract tor a fee to be unreasonable in amount and further that tliev 
claimed the same to be a lobbying contract and for that reason void 
Rut they never at any time denied that they were bound, as hereinbe¬ 
fore stated, for their proper proportion of any reasonable fee, or other 
proper charge incident to the collection of the proceeds of said cotton • 
but always admitted that they w^ere thus bound. 

As to the basis of their claim, they always simply asserted the facts 
as they existed, to-wit: that the testator, Warren Mitchell, held 400 
bales of said cotton as the surviving partner of the firm of Mitchell 
& Armstrong, and that the estate of his deceased partner, C. Q. Arm- 
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strong was entitled to 200 bales, or the proceeds thereof; that he, said 
testator, also held for W. W. Summers 140 bales and held for Rich¬ 
ard T. Wilson 40 bales, and that the remaining 358 bales of the 
738 bales were owned by the testator, and that said Warren Mitchell 
had continued during his lifetime and until his death, to prosecute 
said claim for and on behalf of himself and the interests of Arm¬ 
strong. Summers and Wilson, although in his own name; and that 
further by the fourth item of his will, the testator directed his execu¬ 
tor. in case he should recover the amount due from the Government 
of the United States, to srttle with the parties interested with him 
in said claim, and fixed a fair compensation for his expenses and 
services to be deducted from the whole proceeds before a division was 
made, and had recited in said fourth item of his will that a 

132 memorandum therein referred to would guide the said execu¬ 
tor in settling with the parties interested with the testator, 

which memorandum, thus referred to in said will, these defendants 
asserted, prior to the making of the contract of compromise herein¬ 
after referred to of June 7. 1007, was the same as that which these 
defendants exhibited both to said Elliot K. Pennebaker, administra¬ 
tor. and to said Pennebaker <k -Tones, and which was and is the same 
memorandum which the aforesaid Courts of Kentucky thereafter 
held to be a part of said will. 

They deny that it was the dispute, as set forth in the third para¬ 
graph of the bill, that made necessary the filing of the original bill 
herein. And they say that the difference and dispute which led to 
the filing of said bill was that said Pennebaker & Jones claimed they 
were entitled as a fee to the full 50% of the amount appropriated by 
Congress; whereas these defendants contended that they were only en 
titled to a reasonable compensation, which defendants insisted should 
not exceed 25% of the amount of the appropriation, which amount 
they consented prior to the filing of said original bill should be 
paid to said Pennebaker & Jones and for which these defendants 
should be charged with their proper proportion, and which amount 
was paid to said Pennebaker & Jones with the full knowledge and 
consent of these defendants before the filing of the original bill 
herein. 

They deny that the complainant and his cocomplainant ever con¬ 
tended that if the claimants, Armstrong, Summers and Wilson had 
any claim at all, it was under the will of Warren Mitchell and not 
adverse to the estate, and that they, the claimants, were bound as 
all the other legatees and next of kin were by the contract made by 
the administrator under the sanction of the court appointing 

133 him; and they say no such contention was ever discussed, 
because these defendants, to-wit: the said claimants, never 

at any time denied, but always admitted, that they, or their pro¬ 
portion of the proceeds of said cotton, were bound bv any lawful 
contracts which the administrator may have made and for any law- 
.ul expenses he may have incurred in recovering said proceeds. 

4. Referring to paragraph 4 of the bill, defendants admit the alle¬ 
gations thereof, but refer to the record herein for greater certainty as 
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to the exact allegations of the answer of E. K. Pennebaker, admin¬ 
istrator, to the original bill herein. 

5. Defendants admit the execution of the written agreements be¬ 
tween Pennebaker & Jones, on one side, and these defendants respect¬ 
ively, on the other side, and the American National Bank of the 
City of Washington, referred to in paragraph 5 of the bill, and 
admit that exhibit A with said bill is a true copy of the contract 
between Pennebaker & Jones and defendant, John A. Armstrong, 
administrator de bonis non, and that the contracts with defendants, 
Wilson and Summers were copies of the contract with Armstrong, 
except as to the amounts; and they refer to said contract with exhibit 
A to speak for itself as to its terms and legal effect. 

6. Referring to paragraph 6 of the hill, defendants admit the 
entry of the decree therein referred to, but refer to said decree to 
speak for itself as to its terms and effect. 

7. Answering paragraph 7 of the bill, defendants say they are ad¬ 
vised that the allegations of said paragraph are wholly irrelevant and 
immaterial, being statements of the alleged facts upon w T hich the 
claim against the United States Government for the proceeds of the 

cotton therein referred to was based, and as to various other 
134 alleged facts preceding the making of the agreements between 

Pennebaker & Jones and these defendants and all of which 
facts were known to said Pennebaker & Jones when they made the 
agreement herein referred to. But answering nevertheless some of 
the allegations of said paragraph of the bill, they say: 

They deny that no such memorandum as that referred to in the 
fourth paragraph of Warren Mitchell’s will was found among his 
papers, or that it was afterwards produced by Armstrong, Sum¬ 
mers and Wilson: and on the contrary they say that said paper 
was found among the papers of Warren Mitchell by Samuel Rus¬ 
sell, his executor, shortly after the death of said Warren Mitchell, 
and was continuously in the possession of said Samuel Russell, ex¬ 
ecutor aforesaid, until he placed the same in the possession of the 
attorney representing him as executor and in whose possession said 
paper continued until after the appropriation by Congress in favor 
of Elliot K. Pennebaker, administrator de bonis non of Warren 
Mitchell: and they deny that it was ever concealed from the personal 
representatives, or next of kin, of Warren Mitchell, or from any¬ 
body else, either for the purposes or for the objects mentioned in 
the bill, or for any other purpose or object. 

They deny that said memorandum mentioned in Warren Mitch¬ 
ell’s will was ever apparently lost or destroyed, and say that the only 
reason for not producing the same was that after the death of Samuel 
Russell, in whose possession said memorandum had been, there was 
no one to produce it, or to whom to produce it, until the qualifica¬ 
tion of Elliot K. Pennebaker as administrator de bonis non with the 
will annexed of Warren Mitchell; and these defendants say that 
they had no knowledge of the fact that he had been appointed 
administrator aforesaid, or had qualified as such, until about the 
time the appropriation was made in his favor by an Act of Congress: 
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and these defendants produced said memorandum and made 

135 the contents and effect thereof known to said Pennebaker, 
as administrator aforesaid, as soon as they acquired knowl¬ 
edge of the fact that he had been appointed and qualified as admin¬ 
istrator aforesaid. 

They deny that they informed said Pennebaker, administrator 
aforesaid, that he must not pay over any part of the proceeds of their 
cotton to Pennebaker & Jones, or that they would hold him for it 
in the Courts of Kentucky, or that they proposed to file claims as 
creditors of the estate of Warren Mitchell. On the contrary they 
say that they simply notified said Pennebaker, administrator afore¬ 
said, that they had an interest in the matter of the distribution of 
the estate of Warren Mitchell of which he was the administrator 
with the will annexed, and showed him the aforesaid memorandum, 
as being the memorandum referred to in the will of said Warren 
Mitchell, and objected to the payment of a fee to Pennebaker & 
Jones in an amount equal to 50% of the appropriation made by 
Congress; but said to him that they were perfectly willing that a 
reasonable fee should be paid. Said first notice to Pennebaker, 
Administrator, was verbal: after whch he wrote a letter to the coun¬ 
sel of one of the defendants, towit: Armstrong, referring to this con¬ 
versation and asking what they would “consider a reasonable fee 
in the premises,” to which letter the counsel for defendant Arm¬ 
strong responded to the effect that his clients were willing to con¬ 
cede that a fee equal to *25% of $128,692.22 (the amount of the 
appropriation) was a reasonable fee and that so far as the interests 
of his clients were affected thereby, they were willing that this 
amount should be paid. And by reason of said consent, the said 
25% of said amount was paid by said administrator to Pennebaker 
& Jones before this suit was instituted. And this suit was 

136 thereupon instituted for the purpose of determining the right 
of said Pennebaker & Jones to recover from said administra¬ 
tor the remaining one half of what they considered to be their 
fee. 

They admit that after the institution of this suit negotiations were 
entered into between Pennebaker & Jones and these defendants; 
and they say that in the course of those negotiations an agreement 
was finally reached whereby Pennebaker & Jones agreed with these 
defendants that so far as concerned that portion of Pennebaker & 
Jones’ fee as would come out of what would otherwise be distributed 
out of the estate of Warren Mitchell to these defendants, they, said 
Pennebaker & Jones, would be willing to refund to these defendants 
the amounts which were subsequently fixed in and by the written 
contracts hereinbefore referred to, between said Pennebaker & Jones 
and these defendants respectively. But defendants say that during 
the course of these negotiations it was suggested by Pennebaker & 
Jones to these defendants that in case it should be determined by 
the Courts of Kentucky that these defendants were not entitled to 
receive anything from the administrator of the estate of Warren 
Mitchell, then these defendants would manifestly have no interest 
in the amount of the fee to be paid by said administrator to Penne- 
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baker & Jones and no right to object to the same, or to demand a 
return of any part of it. And on account of this suggestion, which 
was conceded to be a fair one, it was agreed between said parties 
that if the Courts of Kentucky should determine that these defend¬ 
ants were not entitled to receive anything from said administrator, 
then they should not receive any part of the amount agreed to be 
refunded by said Pennebaker <fe Jones; but, on the other hand, that 
if the Courts of Kentucky should determine that these defendants 
were entitled to receive something from said administrator, 

137 whatever might be the exact amount which the court should 
adjudged to them then they should be entitled to receive said 

refund from Pennebaker & Jones. And it was on account of these 
considerations that the written stipulations were drawn as they were 
drawn and as they now appear. But defendants say that in said 
negotiations there was no controversy between Pennebaker & Jones 
and these defendants as to the exact basis of the claim of these de¬ 
fendants, or any attempt to determine whether their claim was as 
creditors of the estate of Warren Mitchell or as legatees under his 
will. And at no time during the negotiations was it ever suggested 
that the question of the refund from Pennebaker & Jones to these 
defendants should he made to depend upon the legal basis of their 
recovery, whether as creditors or as legatees: but the agreement 
and understanding between said Pennebaker A Jones and these de¬ 
fendants simply were, and said written stipulations were intended 
simply to provide, that if it should be determined that these de¬ 
fendants were entitled to receive something from the administrator 
of Warren Mitchell’s estate on account of the money appropriated 
by Congress as aforesaid, whether they were held to be thus entitled 
as creditors, or as cestui que trusts, or as legatees, they were to re¬ 
ceive from Pennebaker & Jones the refund aforesaid so as to make 
so much of Pennebaker & Jones’ fee as should come out of what 
would otherwise have gone to these defendants a reasonable fee, as 
fixed by compromise. And the aforesaid written stipulations en¬ 
tered into between said parties recited the facts upon which the 
claims of these defendants were based, just as said facts were after¬ 
wards found to exist by the Courts of Kentucky in the settlement of 
Warren Mitchell’s estate. Said stipulations recited that these de¬ 
fendants claimed that 400 bales of the 738 bales of cotton 

138 aforesaid belonged to the firm of Mitchell & Armstrong; that 
said Armstrong died; that Mitchell as his surviving partner 

was liable to the administrator of Armstrong for one half the pro¬ 
ceeds of the 400 bales of cotton, and further that said Mitchell had, 
by the 4th clause of his last will and testament, provided that in 
the event his executor should recover anything for or on account of 
the seizure of said cotton, the same should be settled between the 
parties according to a memorandum purported to be made a part 
of his said last will and testament and attached thereto. Ana the 
agreements between said Pennebaker & Jones and Wilson and Sum¬ 
mers respectively made similar recitations of fact as to the interests 
of said Wilson and Summers, and the provision in the will of Mitch¬ 
ell for their payments. And the Courts of Kentucky, in the settle- 
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ment of Warren Mitchell’s estate, actually found and determined the 
facte to be just as they were recited in said written stipulations, as 

will more fully appear hereafter.’' 

8. Answering paragraph 8 of the hill, defendants admit that after 
the negotiations and the making of the agreements and stipulations 
hereinbefore referred to, they did seek to establish in the proceedings 
filed by Elliot Iv. Pennebaker, as administrator aforesaid, their right 
to receive from him as such administrator what they believed they 
were entitled to by reason of their original interests in the cotton 
referred to. and the provision by \Y arren Mitchell in his will for the 
payment thereof. They denied that they rested their claim simply 
on their alleged ownership of any part of said cotton, or its pro¬ 
ceeds, and sav that they simply pleaded the facts as they were, towit: 
that thev were originally interested in said cotton in certain propor¬ 
tions, which they alleged, and that W arren Mitchell had recognized 
their interest and bv his last will and testament had directed 

139 the executor of his will in case the proceeds of said cotton 
should be received from the United States Government, to 

settle with them in accordance with directions given in a memoran¬ 
dum referred to in and attached to his will: and they alleged that 
a certain memorandum purporting to be signed by Warren Mitchell 
and setting forth the various interests in said cotton, and concluded 
with the words: 

“I make this memorandum to show how this cotton claim stands 
in case of any accident to me or in case of my death. 1 ’ 

Said memorandum is referred to in said will and was a part of 
said will, though not actually probated. And they say that the 
final decree in the Jefferson Circuit Court of Kentucky in said suit 
for the settlement of Warren Mitchell's estate found the facts to be 
as alleged and claimed by these defendants and decreed that by 
reason thereof, these defendants were entitled to the several sums 
therein set forth and fixed, all of which appears by the copies of said 
decree or judgment as originally entered in said Circuit Court and 
as subsequently again entered after said cause had been to the 
Court of Appeals. Copies of said judgments have been filed as ex¬ 
hibits B and E with complainant’s bill herein. 

They say it is true that in the prayers of their answers and counter 
claims in said cause, they simply prayed judgments for the propor¬ 
tions of the amount appropriated by Congress which the will of 
Warren Mitchell and the memorandum annexed thereto, directed 
to be paid to them, making no deductions in said prayers for the 
amounts of the expenses adjudged in recovering said appropriation, 
because they did not know what said expenses amounted to. But they 
further say that they never at any time in said litigation claimed 
that they, or the amounts which otherwise would have come 

140 to them, were not liable for their proportion of whatever just 
and reasonable expense had been incurred in recovering said 

amount. And in the course of said litigation, they entered into an 
agreement with all the other parties in interest in the cause to the 
effect that the estate of Warren Mitchell should be allowed $10,000 
on account of expenses incurred by him personally in seeking the 
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recovery of said claim from the Government, which amount was to 
be deducted from the appropriation by Congress and credited to 
Warren Mitchell’s estate before any distribution was made to these 
defendants. And as hereinbefore explained, they had from the 
beginning agreed and admitted that a fee of as much as 25% of the 
amount of the appropriation was a fair fee to be paid to Washing¬ 
ton counsel, and that they should be charged with a proper propor¬ 
tion thereof. And thev further sav that never at anv time in the 

• */ «• 

course of said litigation in Kentuckv did thev ever contest the le- 

« • 

gality of the payment by Pennebaker as administrator of the estate 
of Warren Mitchell, to Pennebaker & Jones of the full amount of 
the 50%, which they claimed was covered by the agreement between 
Pennebaker & .Tones and said administrator: because they knew that 
they had agreed and consented that said administrator might pay 
over to Pennebaker & .Tones the full amount of said fee and that 
they, these defendants, were to receive back from Pennebaker & 
Jones a certain refund, as hereinbefore more fully explained, in 
the event they were held to be entitled to receive anything from said 
administrator. And in the judgment or decree of the Jefferson Cir¬ 
cuit Court, being the judgment marked “Exhibit B” first entered be¬ 
fore the case went to the Court of Appeals, these defendants were 
charged, and the administrator as against them was credited with, so 
much of the full amount of said 50% fee as was their just 
141 proportion thereof according to the directions of the aforesaid 
memorandum attached to said will. None of these defend¬ 
ants ever appealed from that part, nor in fact from any part, of 
said final decree or judgment. 

They deny that they ever allowed the next of kin of Warren 
Mitchell to act as cat’s paws or to attack the reasonableness or validity 
of the agreement between Pennebaker. administrator, and Penne¬ 
baker & Jones. On the contrarv thev sav that the next of kin of 
Warren Mitchell acted independently in said litigation and as they 
thought best for their own interests; and as a matter of fact there 
was a bitter controversy in said litigation between said next of kin 
and these defendants. 

As to the opinions of the Court of Appeals referred to in said 
8 paragraph of the bill, these defendants refer to said opinions which 
have been filed as exhibits with the hill herein, to speak for them¬ 
selves. As to the portion of the original opinion of the Court of 
Appeals embodied in the last quotation therefrom in the 8th para¬ 
graph of the hill, defendants say that the statements therein were 
mistakes by the Court of Appeals, to which that Court’s attention 
was called by these defendants in the petition for rehearing, and 
which mistakes the Court of Appeals corrected by its subsequent, 
modified opinion, as appears by exhibit P filed with the bill herein. 

9. Answering paragraph 9. defendants say they refer to the opin¬ 
ions of the Court of Appeals and to the judgment or decree referred 
to in said paragraph to speak for themselves as to their contents and 
legal effect ; but they deny that the decision of the Court of Appeals 
decided adversely to Wilson, Summers and Armstrong, or either of 
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them, the question of whether their right to the fund in the Amer¬ 
ican National Bank depended under the stipulations aforesaid. 

As to the decision of the Court of Appeals to the effect that these 
defendants were responsible for the counsel fee to the ad- 
142 ministrator’s attorney, towit: L. S. Leopold, for services in 
settling the estate, they say that it is true they did insist 
they should not he held responsible for any part of his fee because it 
was incurred largely in resisting the right of these defendants to 
receive anything from said administrator; and they did not believe 
they should be required to pay the fee of an attorney for resisting 
their claims; but the court did hold that they sh add be required 


to pay part of said Leopold’s fee. 

10. Answering paragraph 10 of the bid, defendants say it is true 
Pennebaker & Jones were not made parties to the litigation in Ken¬ 
tucky. because they were non-residents of the State of Kentucky, 
and never within the jurisdiction of the Court in which the suit to 
settle the estate of Warren Mitchell was pending, and if they had 
been nominally made parties, it would have been impossible to bring 
them before the Court without their consent, which consent they 
would never have given. And defendants say that prior to the in¬ 
stitution of any litigation, it was suggested to them by defendants 
that the question of their rights under the alleged contract for a fee 
could be settled in the Courts of Kentucky in the settlement of 

%j 


Warren Mitchell’s 


estate; but said Pennebaker & Jones announced 


that they did not desire to have their rights settled in the Courts 
of Kentucky, but would insist upon their rights being settled in 
the Courts of the District of Columbia where they resided. And 


said Charles D. Pennebaker. one of the firm of Pennebaker & 


Jones, testified in the case pending in the Jefferson Circuit Court 
of Kentucky for the settlement of Warren Mitchell’s estate, that 
Pennebaker & Jones declined to submit their claims to what he 
called ‘“the tender mercies of the Kentucky Court.” They admit 
that one of the principal controversies in the suit for the settlement 
of the Mitchell estate was as to whether or not these defend- 
143 ants, Armstrong. \\ ilson and Summers were entitled to re¬ 
ceive anything from the administrator of Warren Mitchell 
on account of his collection of the proceeds of said cotton from the 
I nited States Government. But they deny that said administrator 
was interested in the question, or made any special point out of the 
question, as to whether the claims of these defendants were as cred¬ 
itors or as legatees. lie simply attempted to defeat their claims alto¬ 
gether. on every possible ground, denying that they had ever been 
interested in the cotton in question; denying the execution of 
the memorandum referred to in the will, and pleading that the 
memorandum had not been probated with the will and therefore 
was not part of the will, and attempting in every possible way to 
defeat the claim of these defendants. And defendants further say 
that said Pennebaker & Jones acted in concert with said adminis¬ 
trator in preparing the defense which said administrator made 
against the claims of these defendants and in fact say they par- 
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ticipated in the administrator’s defense against the claims of these 
defendants. 

They deny that they, or any of them, as litigants in Kentucky, 
attempted or desired to beat Pennebaker <fc Jones out of any portion 
of their fee. On the contrary they say they made no contest what¬ 
ever against the fee of Pennebaker & Jones in the Courts of Ken¬ 
tucky ; but on the contrary consented to the payment of said 50% 
fee and were by the court charged with their due proportion thereof, 
to which ruling by the Court they did not except and from which 
they did not appeal; and while it is true they did in the prayers of 
their answers and counter-claims ask for the full amount of 
their claims, this was simply because they prayed for the allow¬ 
ance of exactly what the will of Warren Mitchell directed; they 
being, as heretofore explained, ignorant of what the proper 

144 charges against the total fund on account of costs of collec¬ 
tion would amount to; though as heretofore explained they 

consented during the course of the litigation to the payment to 
Warren Mitchell’s estate of $10,000 to cover his personal expenses 
incurred in collecting said claim. 

They deny that they, or any of them, entered into any collusive 
arrangement with the next of kin of Warren Mitchell. * But they 
say that the next of kin of Warren Mitchell did claim in said suit 
for the settlement of the Mitchell estate, that they were entitled 
to some part of the moneys which had been deposited in Washing¬ 
ton, D. C., pursuant to the stipulations between Pennebaker and 
Jones and these defendants; and the final judgment or decree en¬ 
tered by the Jefferson Circuit Court prior to the appeal to the Court 
of Appeals did not dispose of that contention, but on the contrary 
retained jurisdiction of the cause for the purpose of subsequently 
determining the same. And in order to settle the entire controversy 
between the parties, without further litigation, these defendants did 
agree with the next of kin of Warren Mitchell upon a compromise 
by which the said fund in Washington was to be disposed of as 
between them on condition that the judgment of the Jefferson Cir¬ 
cuit Court, as then entered, should be accepted by all the parties 
without appeal, or should be affirmed by the Court of Appeals of 
Kentucky. It was further provided in substance, however, in said 
agreement that the same should not affect any party’s right to appeal 
from said judgment if he so chose; and certain parties did appeal 
from the judgment; and the said judgment was reversed, and there¬ 
upon said agreement became by its terms null and void. And 
furthermore defendants say that said agreement between these de¬ 
fendants and the next of kin of Warren Mitchell did not 

145 affect Pennebaker & Jones in the slightest degree, and could 
not in any event have affected them, whatever might have 

been the result of the appeal to the Court of Appeals. 

11. Answering paragraph 11 of the bill, defendants say they sup¬ 
pose it is true that the American National Bank has declined to pay 
over, as it should have declined to pay over, to complainant any 
part of the fund deposited with it under the stipulations hereinbefore 
mentioned. But they deny that the Court of Appeals of Kentucky 
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has decided the contentions of Armstrong, Summers and Wilson, 
or any of them, adversely to them, and deny that complainant is 
entitled to an order of this court directing the American National 
Bank to pay over to him the fund now on deposit with it, as in said 
agreement stipulated, or any part thereof. And they say on the 
contrary that they are entitled to have an order of this court direct- 
ing the American National Bank to pay over to them respectively 
the parts of said fund, with interest, to which they are severally 
entitled, as provided by said agreements, towit: to John A. Arm¬ 
strong, administrator d. b. n. of C. Q. Armstrong, $6,840, with 
interest as provided in said stipulations; to K. T. Wilson $1392, with 
interest as provided in said stipulations; to Henry R. Summers, ad¬ 
ministrator of W. W. Summers $5115.60 with interest as provided 
in said stipulations. 

12. Further answering herein and for the purpose of giving a 
correct and connected statement of the facts out of which the con¬ 
troversy now pending herein arises, these defendants say: 

By the terms of the Act of Congress appropriating to Elliott K. 
Pennebaker, administrator of Warren Mitchell, deceased, 
146 the sum of $128,692.22 on account of the claim of Warren 
Mitchell against the Government for the proceeds of cotton 
seized by the Government during the Civil War, these defendants. 


who were and are the persons referred 
in the 4th clause of his will {is being 


to bv said Warren Mitchell 
interested with him in said 


cotton, and who were and are specifically named in said memo¬ 
randum referred to by him in said 4th clause and made part 
thereof, learned for the first time that Elliott I\. Pennebaker had 


been appointed administrator of the estate of Warren Mitchell and 
that he had qualified as such only a short time prior to the passage 
of said act of appropriation; and they then learned for the first time 
that he had made, or attempted to make, a contract with Penne¬ 


baker & Jones, a firm of lawyers in the City of Washington, to 
pay them a fee of 50% of any appropriation that might be made 
on account of said claim. After learning these facts defendants 
called the attention of said Elliot K. Pennebaker, administrator of 
Warren Mitchell, to the terms of the 4th clause of the will of 


Warren Mitchell, by which he referred to a memorandum of the 
amount due him from the Government and which memorandum 


he made part of his will and in which 4th clause he stated that this 
memorandum would guide the executor in settling between the 
parties interested with him in the claim. And they further ex¬ 
hibited at said time to the said administrator Pennebaker, the memo¬ 
randum thus referred to by said Mitchell and which was signed by 
Mitchell, and assured said Pennebaker that said entire memo¬ 


randum, including the signature and the endorsements thereon 
was in the handwriting of said testator. And they stated to him 
that they were entitled to be paid by him as administrator de bonis 
non with said will annexed, in accordance with the directions of 


said will, including said memorandum; and that under said 
147 will they would be entitled to receive from him such pro¬ 
portions of the fund appropriated by Congress as said will 
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and memorandum directed to be paid, after deducting a fair com¬ 
pensation for the expenses and services of said Warren Mitchell, 
and the reasonable cost of collecting said fund. And thereupon 
they stated to said Pennebaker, administrator, that they believed 
the sum agreed by him to be paid to Pennebaker & Jones, as 
attorneys, and which amounted to $64,346.11 was an unreasonable 
and excessively large fee, and that there was at least grave doubt 
as to the validity of the contract on account of the character of 
the service called for or performed under it; and they, therefore, 
notified the administrator that while they were willing that a reason¬ 
able fee should be paid to said Pennebaker & Jones, and that they 
should be charged with their proper proportion of such reasonable 
fee, and were willing to admit that a fee equal to 25% of the amount 
appropriated was a reasonable fee, yet they were not willing, to 
the extent that their interests were affected, that any greater fee 
than 25% of the appropriation should be paid to the Washington 
counsel. And thev said at the same time to said administrator that 
they could only speak for themselves, and not for the other per¬ 
sons interested in the estate of Warren Mitchell: but thev desired to 
give this notice so far as their interests were affected. After the 
objections of these defendants were made known by the administrator 
to said Pennebaker A Jones, he paid to said Pennebaker & Jones 
a sum equal to 25% of the amount of said appropriation, this 
being pursuant to the consent of these defendants; and thereupon 
said Pennebaker & Jones sued said Elliot K. Pennebaker, administra¬ 
tor, in this court and in this cause for what thev claimed was the 
remainder of their fee. towit: an amount equal to 25% of 
148 said appropriation or $32,173.05; and secured the appoint¬ 
ment of a receiver who was directed to take possession, and 
did take possession of the warrant of the United States Government 
in the hands (O' said Elliot Iv. Pennebaker. administrator, for said 
amount, so that in case they should get judgment for said amount, 
it could be paid out of the fund in tlie hands of said receiver. 

Subsequent to the institution of this action, the defendant, Elliot 
K. Pennebaker, as administrator, notified these defendants that 
they would have to defend this action as he intended to stand by the 
contract which he had in good faith made with said Pennebaker 
& Jones. Pursuant to this notice these defendants, or their counsel, 
went to the City of Washington, D. C. for the purpose of arranging 
for the defense of this action, whereupon negotiations sprang up 
between them and Pennebaker A Jones, looking towards a settle¬ 
ment by compromise of the controversy between them. And out 
of those negotiations and as a result thereof grew a compromise of 
the controversy between these defendants and said Pennebaker A 
Jones, the substance of which was that said Pennebaker and Jones 
agreed to accept a fee, so far as the interest of these defendants were 
affected thereby, on a basis of 30% of the amount of the appropria¬ 
tion, instead of 50%, as fixed by their agreement w T ith Pennebaker, 
administrator. These defendants to withdraw their objections to 
the payment by Pennebaker, administrator, to Pennebaker & Jones 
of the agreed fee of 50% of the appropriation, and Pennebaker A 
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Jones then to refund to these defendants amounts which would be 
the equivalent to a fee on a 20% basis, so far as the interests of 
these defendants were affected, tints leaving to said Pennebaker oc 
Jones a fee, so far as the interests of these defendants were atfecte t 
on a 30% basis. It was suggested, however, in the course of 
140 said negotiations that as the right of these defendants to re¬ 
ceive anything from said administrator might be contested, 
and as it might ultimately be determined by the Courts of Kentucky 
that they were entitled to receive nothing, it therefore might 
eventuate that these defendants had no onterest whatever in the 
estate of Warren Mitchell, and therefore no interest in the question 
of what fee the administrator thereof might pay to Pennebaker and 
Jones. The reasonableness of this suggestion was conceded by these 
defendants; and in order to provide for the contingency here sug¬ 
gested, it was in substance agreed that the amounts to be refunded 
by Pennebaker A: Jones should be deposited with the American 
National Bank of Washington 1). C. in escrow to await the settle 
ment of the Warren Mitchell estate by the Courts of Kentucky, and 
the determination of the claim of these defendants. But at no 
time during said negotiations was it suggested by any one, or 
ever agreed, that the right of these defendants to received said re¬ 
fund from Pennebaker & Jones should depend upon the question 
of whether they should recover in the settlement of Warren 
Mitchell’s estate as owners of the cotton seized by the Government, 
or as creditors of the e-tate of Warren Mitchell, or as legatees under 
his will; but it was simply suggested and agreed that if they 
should be adjudged to be entitled to no part of the fund in the hands 
of the administrator of Warren Mitchell’s estate, then they should 


be entitled to no part of the refunds agreed upon; blit, on the other 
hand, that if they should be adjudged to be entitled, either as 
owners of the cotton .-eized or as creditors of Warren Mitchell’s 
estate, or as legatees under hiir will, or in any other capacity, to 
receive any part of the fund in the hands of the administra- 
150 tor of Warren Mitchell’s estate, which came from the Govern¬ 
ment of the United States on account of said cotton claim, 
then tliev should be entitled to receive the full amount of the re- 

a. 

funds agreed upon. 

Thereupon and as evidence of said agreement of compromise, the 
written stipulations hereinbefore referred to between Pennebaker & 
Jones on the one side, and these defendants on the other side, and 
the originals of which are on file in this case, a copy of the agree¬ 
ment between defendant Armstrong being filed as Exhibit A with 
the bill in the nature of a supplemental bill herein, and which 
agreements and which copy are here referred to and made parts 
hereof, were executed. To which said agreements the said American 
National Bank was made a party and agreed therein to accept the 
custody of the sums to which each of the defendant- would be en¬ 
titled in the event his claim was recognized by the Courts of 
Kentucky; said Bank agreeing to pay over said several sums to the 
parties entitled thereto with interest at the rate of 2% per annum 
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from the date of the agreement upon compliance with the condi¬ 
tions contained in the agreement. 

Said agreements were made and executed on June 7, 1905. 

After the making of said agreements and upon tlie same day upon 
which they were made, these defendants respectively notified said 
Elliot K. Pennebaker, administrator, that they thereby withdrew 
all objection to his paying Pennebaker & Jone< the full amount 
of the fee provided for in bis contract with them, and authorized 
him, so far as their interests were affected, to pay to said Penne¬ 
baker & .Tones the full amount of said fee. And thereafter said 
agreements between Pennebaker & Jones and these defendants 
respectively were filed in thi> cause; thereupon a decree was entered 

bv which the aforesaid receiver herein was ordered hv the court. 

« • 

out of the fund in his hands, to pay said American National 
151 Bank the several sums named in said respective agreement 
as sums to be refunded upon the conditions therein named 
to these defendants; and directing him further to pay over the 
balance in his hands to Pennebaker ck Jones: all of which was done 
and the American National Bank then filed in this cause its re¬ 
ceipts, showing it had received said several sums to be held and 
disposed of in accordance with said agreements. 

After the making of said agreements, these defendants asserted 
their claims in the suit which was pending in the Jefferson Circuit 
Court of Kentucky for the settlement of the estate of Warren 
Mitchell: but never thereafter disputed or contested directly or 
indirectly the justice of validity or reasonableness of the 50G 
fee agreed upon between said Pennebaker, administrator, and said 
Pennebaker A Jones. In setting up their claims in said settlement 
suit in Kentucky, they simply stated the facts as to how said 738 
bales of cotton had been held by Warren Mitchell prior to its 
seizure by the United States Government; and that in his will, and 
especially in the 4th clause thereof, he had directed his executor, 
in case his claim against the Government should be paid, to settle 
the proceeds thereof between the parties interested with him in 
said claim in accordance with a certain memorandum which he 


declared by his will that he made a part thereof; and they further 
alleged that said memorandum was in existence and that it was 
executed prior to the making of the will, and should be taken as a 
part of said will; and they produced and filed the said memorandum 
with their answers and counter claims and prayed that it be adjudged 
by the court to be a part of the will of Warren Mitchell; and that 
they be paid by the administrator with said will annexed in accord¬ 
ance with the directions thereof. 


152 Thereafter such proceedings were had in said cause that 
the said Jefferson Circuit Court entered a final decree or judg¬ 
ment on November 9, 1908, wherein it adjudged and decreed among 
other things as follows, towit: 

“This action having been heard and submitted upon the pleadings, 
the exhibits, and the evidence and the Court being advised, it is or¬ 
dered and adjudged, as follows, towit; 

“Plaintiff, Elliot K. Pennebaker, Administrator de bonis non with 
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the will annexed, of Warren Mitchell, received the sum of $128,- 
692.22, being the amount of the claim of the testator against the 
Government of the United States for cotton seized by the military 
authorities of the United States at Savannah. Georgia, in December, 
1864, and which was sold by said authorities and the proceeds turned 
into the treasury of the United States. Plaintiff received said sum 
to be administered and distributed by him as administrator de bonis 
non of the will of Warren Mitchell, deceased, as directed in said will. 

“At the time of the seizure of said cotton by the military authori¬ 
ties of the United States, the testator, A arren Mitchell, held tour hun¬ 
dred bales of said cotton as surviving partner of the firm of Mitchell 
and Armstrong, and the estate of his deceased partner, C. Q. Arm¬ 
strong, was entitled to two hundred bales, or the proceeds thereof. 
The testator also held for W. W. Summers one hundred and forty 
bales, and held for R. T. Wilson forty bales, and the remainder, 
three hundred and fifty-eight bales, of said seven hundred and thirty- 
eight bales was owned by the testator, and that from the time of the 
seizure of the cotton up to his death the testator, Warren Mitchell, 
continued to prosecute said claim and act for and on behalf of him¬ 
self and the interests of said Armstrong, Summers A WiUon. 

“By the fourth item of his said will, the testator directed his exe¬ 
cutor. in case he should recover the amount due from the Govern¬ 
ment of the United States, to settle with the parties interested with 
him in said claim and fix a fair compensation for his expenses and 
sendees, which should be deducted from the whole proceeds before a 
division was made, and recited that a memorandum referred to in 
said will would guide him, the said executor, in settling with the par¬ 
ties interested with the testator. The paper filed with the answer of 
the defendant, John A. Armstrong, administrator of C. Q. Arm¬ 
strong, deceased, as Exhibit N. which paper is also referred to and 
filed as Exhibit N with the answers of R. T. Wilson and Henry R. 

Summers, administrator de bonis non of Summers, which 
153 said paper is in words and figures as follows, towit: 

“ ‘Memorandum of my cotton claim against the Govern¬ 
ment of the United States. 

“ ‘There was taken from my possession in Savannah. Ga., as shown 
by the papers on file in Washington, in the Treasury and War 
Departments and on file before the U. S. Senate 738 bales of cotton— 
of this cotton 140 bales belonged to W. W. Summers of Tennessee 
and 40 bales to R. T. Wilson of New York. 400 bales was the prop¬ 
erty of the firm of Mitchell and Armstrong and 158 bales to me in¬ 
dividually, of the 400 bales of Mitchell and Armstrong one half or 
200 bales belonged to me and 200 bales to the heirs of C. Q. Arm¬ 
strong, dec’d. T have had control and the management of the whole 
for more than 20 years, and have paid all the expenses and spent 
much time and money in prosecuting the claim against the Govern¬ 
ment and am entitled to a fair compensation for my Expenses and 
sendees. W. W. Sum men had 180 bales of cotton which T had 
shipped for him from Griffin Ga. to Savannah on which I paid 
freight and charges at the compress and storage at Savannah about 
$20,000 or the then market value of 40 bales of cotton which I took 
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to my own account to reimburse me for the expenses paid by me. 
I afterward advanced or loaned \Y. W. Summers $500.00 for which I 
have his obligation a ])art T think $300.00 of which has been paid to 
me, and the balance he still owes me with interest. 1 make this mem¬ 
orandum to show how this cotton claim stands in case of any accident 
to me, or in case of my death. Witness my hand this 1st day of 
Februarv, 1884. 

WARREN MITCHELL. 

154 Me morandum on Back of Paper. 

358 bales to Warren Mitchell. 

200 bales to the heirs of C. Q. Armstrong. 

140 bales to W. Summers. 

40 bales to R. T. Wilson. 

738 

Memorandum of 

738 bales Cotton 

Sept 29th 1884 

the within mem is written 

by me in mv own hand and is true 

and made a part of mv will. 

WARREN MITCHELL/ 

is in the handwriting of the testator. Warren Mitchell, and was 
signed, and executed by him before the making of said will and is the 
memorandum referred to as attached to and made part of said will, 
and the same is now adjudged to be a part of the will of said Warren 
Mitchell, deceased. 

“The defendant, John A. Armstrong, administrator de bonis non 
of C. Q. Armstrong, deceased, is entitled to have and receive two hun¬ 
dred, seven hundred and thirty-eight-s of the said $128,692.22, after 
deducting the expenses of the collection and allowance to the testator 
for his services and expenses during his life in prosecution of said 
said claim, which amounts are hereinafter fixed. 

“The defendant Henry R. Summers, administrator de bonis non 
of W. W. Summers, is entitled to have and receive one hundred and 
forty, seven hundred and thirty-eight-s of the said $128,692.22 after 
deducting the expenses of collection and allowance to the testator for 
his services and expenses during his life in prosecution of said claim, 
which amounts are hereinafter fixed. 

155 “The defendant R. T. Wilson is entitled to have and re¬ 
ceive forty, seven hundred and thirty eight-s of the said $128,- 

692.22, after deducting the expenses of collection and allowance to 
the testator for services and expenses during his life in the prosecu¬ 
tion of said claim, which amounts are hereinafter fixed. To all the 
foregoing parts of this judgment Warren Mitchell and Fleming 
Williams et al. and Henry Williams et al. object and except.” 

To the foregoing part, herein quoted, of said judgment the next of 
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kin of Warren Mitchell objected and thereafter they prayed an ap¬ 
peal to the Court of Appeals; but on their appeal said judgment was 
affirmed. 

These defendants did not appeal from said judgment at all. 

Elliot K. Pennebaker, administrator of Warren Mitchell, appealed 
from said judgment because of the fact that the court refused to al-ow 
him credit for the full 50% fee he had paid to said Pennebaker A 
Jones, and also because of the court's refusal to allow certain other 
expenses he had incurred. 

Upon hearing in the Court of Appeals, that Court, as heretofore 
stated, affirmed said judgment on the appeal of Warren Mitchell’s 
next of kin, but reversed same on the appeal of Pennebaker, admin¬ 
istrator, and held that the fee agreed upon between him and Penne¬ 
baker & Jones was a lawful fee, and that he was entitled therefore to 
credit for paying same, and held furthermore that as to the fee of 
L. S. Leopold, attorney for Pennebaker in the settlement suit, these 
defendants must pay their proportion of the same. 

In the opinion as originally delivered bv the Court of Appeals, it 
stated erroneously the position which these defendants had taken in 
the Circuit Court as to the fee claimed by Pennebaker A 

156 Jones, and paid by Pennebaker. administrator, and stated 
in effect that these defendants had resisted the payment of 

that fee and had contested their liability for the payment of any part 
of the same. But upon a petition for rehearing by these defendants, 
the Court’s attention was called to the fact that this portion of the 
Court’s opinion was a mistake; that these defendants had never con¬ 
tested in that suit the payment of the full 50% fee agreed upon by 
the administrator and that by the judgment of the Circuit Court these 
defendants had been charged with their proper proportion of the full 
50^t agreed to and paid by the administrator, and that they had not 
appealed from the judgment to that effect. 

After the filing of said petition for rehearing, the Court of Appeals 
corrected its former opinion by an opinion modifying and extending 
its said former opinion, which is filed with complainant’s supple¬ 
mental bill as exhibit E, in which modified opinion the Court ex¬ 
pressly used the following language, towit: 

“Subsequent to said agreement” (refer-ing to the agreement be¬ 
tween Pennebaker & Jones and these defendants respectively) 
“neither Armstrong, Summers nor Wilson made any contest as to 
paying Pennebaker & Jones’ fee of 50%, but consented to same.” 

Upon the return of said cause to the Circuit Court, after reversal in 
the Court of Appeals, a judgment was entered on January 10, 1010, 
by the Circuit Court in conformity with the opinions and mandates 
of the Court of Appeals, a copy of which judgment has been filed as 
exhibit E with complainant’s bill herein, in which judgment the 
court again adjudged and decreed and fixed the rights of these de¬ 
fendants respectively in exactly the same language which has here¬ 
tofore been quoted herein from the language of the judgment 

157 of that Court of November 0, 1008, except that in fixing the 
amount to be paid to each of the defendants herein, each was 

charged with his proper proportion of the fee of L. S. Leopold, as 
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attorney for the administrator in said settlement suit. Said judg¬ 
ment is hereby referred to as part of this answer; which judgment of 
January 15, 1910, has never been appealed from, suspended or va¬ 
cated and is still in full force and effect. Defendants say that more 
than ninety days have passed since the entry of said final judgment 
or decree of the Jefferson Circuit Court allowing the claims of these 
defendants; and according to the aforesaid agreements between said 
Pennebaker & Jones and these defendants respectively and the 
American National Bank, it is the duty of said American National 
Bank to pay over forthwith to the defendant Armstrong, administra¬ 
tor of the estate of C. Q. Armstrong, $6,840.00 with interest at the 
rate of 2% per annum from November 8, 1905; to defendant H. R. 
Summers, administrator of the estate of W. W. Summers, $5,115.60, 
with interest at the rate of 2% per annum from November 8, 1905; 
to defendant R. T. Wilson the sum of $1,892.00 with interest at the 
rate of 2% per annum from November 8, 1905, said common date 
herein mentioned being the date when said deposits were made with 
said American National Bank, pursuant to said agreements. 

Wherefore defendants make this their answer and cross bill herein 
against their co-defendant, the American National Bank, and pray 
as follows, towit: 

a. That process issue directed to the American National Bank 
commanding it to appear and make answer herein. 

158 b. That a decree be passed dismissing complainant's bill 
in the nature of a supplemental bill herein, and directing and 

commanding the American National Bank to pay to John A. Arm¬ 
strong, as administrator of C. Q. Armstrong’s estate, $6,840.00 with 
interest thereon at the rate of 2% per annum from November 8, 
1905; to H. R. Summers, as administrator of the estate of W. W. 
Summers, $5115.60 with interest thereon at the rate of 2% per an¬ 
num from November 8, 1905; to R. T. Wilson $1392.00 with in¬ 
terest thereon at the rate of 2% per annum from November 8, 1905. 

x. And for such other and full relief as the nature of the case 
may require, 

JOHN A. ARMSTRONG, 
HENRY R. SUMMERS, 
RICHARD T. WILSON, 

Per E. HILTON JACKSON. 

E. HILTON JACKSON, 

Attorney for Armstrong-Summers-Wilson. 

State of Kentucky, 

County of Jefferson: 

John A. Armstrong being duly sworn says he, as administrator 
de bonis non of the estate of C. Q. Armstrong deceased, is one 

159 of the defendants mentioned in the above pleading; that he 
has read the foregoing answer and knows the contents thereof; 

and that the facts therein stated of his own personal knowledge are 
true, and those stated on information he believes to be true. 

JOHN A. ARMSTRONG. 
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State of Kentucky, 

County of Jefferson: 

I, Clara M. Weppner a Notary Pul>1 ic* in and for the State and 
County aforesaid do hereby certify that the foregoing affidavit was 
this day .subscribed and sworn to before tne by John A. Armstrong. 
My commission expires on the 4th day of February 1912. 

Witness my oificial -cal and signature this July loth 1910. 

[seal. I CLARA M. WEPPNER, N. P . J. C. 


100 Stipulation. 

Filed October 8, 1910. 

****** * 

It is stipulated and agreed by and between counsel for the under- 
>igned parties hereto that the answer of John A. Armstrong, ad¬ 
ministrator d. b. n. of C. Q. Armstrong, deceased, Henry K. Sum¬ 
mers, administrator d. b. n. of W alter Summers, deceased, and 
Richard 1’. Wilson, filed herein on the — day of July, A. J)., 1910, 
to the original bill in the nature of a supplemental bill filed herein 
on the 28th day of March, A. 1)., 1910, shall have the same force 
and effect a> a cross-hill to the full extent of the relief prayed for 
in said answer. 

EUGENE A. JONES, 

Counsel for Charles l). Pennebaker. 

E. HILTON JACKSON, 

Con ascl for Jo/m A. A i mstrong, A dm. d. b. n. 
of C. (J. Armstrong, Deceased, llcnry R. 
Summers, Adm. d. b. n. of Walter Summers, 

Deceased, and Richard T. Wilson. 
BERRY it MINOR, 

Counsel for American National Bank. 
JOHN E. LASKEY, 

Att'y. for Elizabeth D. Jones, Exx. 

101 Stipulations. 

Filed May 24, 1911. 

* ***** * 

It is hereby agreed between the parties to the above entitled cause 
that the depositions of H. R. Phillips and Helm Bruce may be taken 
at the City of Louisville, Kentucky, upon the interrogatories and 
cross-interrogatories hereto annexed, the filing of which is waived, 
and that the issuing of a commission for the taking of said deposi¬ 
tions is waived and same may be taken before any Notary Public. 
It is further agreed that said depositions may be taken in shorthand 
and transcribed, after which same shall be signed by the witnesses, 
and that any irregularities or informalities that may occur in the 
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taking of said depositions be and they are hereby waived, but that 
the right is reserved to except on the ground of relevancy or compe¬ 
tency to any of the testimony offered. 

E. IIILTON JACKSON, 

Att’y for Defts. Armstrong, Summers and Wilson. 

CHAS. F. CARUSI, 

For C. D. Pennebaker. 


162 


BERRY & MINOR, 

Attorneys for Defendant American National Bank. 

JOHN E. LASKEY, 

For Defendant Elizabeth D. Jones. 
HENRY E. DAVIS, 

For Self. 


* * * * * * * 


It is hereby agreed between the parties to the above entitled cause 
that the deposition of Stanley D. Pearce may be taken at the City of 
St. Louis, Mo., upon the interrogatories and cross-interrogatories 
hereto annexed, the tiling of which is waived, and that the issuing of 
a commission for the taking of said deposition is waived and same 
may be taken before any Notary Public. It is further agreed that 
said deposition may be taken in shorthand and transcribed, after 
which same shall be signed by the witness, and that any irregulari¬ 
ties or informalities that may occur in the taking of said deposition 
be and they are hereby waived, but that the right is reserved to ex¬ 
cept on the ground of relevancy or competency to any of the testi¬ 
mony offered. 

E. HILTON JACKSON, 

Attfy for Def'ts Armstrong, Summers and Wilson. 

CHAS. F. CARUSI, 

For C. D. Pennebaker. 


BERRY A MINOR, 

Attorneys for Defendant American National Bank. 

JOHN E. LASKEY, 

For Defendant Elizabeth D. Jones. 

HENRY E. DAVIS, 

For Self. 


JOHN E. LASKEY, 

For Elizabeth D. Jones. 


163 Interrogatories Addressed to Stanley D. Pearce. 

Filed May 29, 1911. 

******* 

Interrogatories Addressed to Stanley D. Pearce, of St. Louis, Mo., 
a Witness for the Defendants John A. Armstrong, Administer 
d. b. n. of the Estate of C. Q. Armstrong, Deceased; Henry R. 
Summers, Administrator d. b. n. of Walter W. Summers and the 
Executors of R. T. Wilson’s Will. 

1. State your name, age, residence and occupation? 

2. State what, if any, advice you received in the spring of 1905 

7—2377a 
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as to the appropriation by Congress to the administrator of Warren 
Mitchell of a sum in reimbursement of cotton seized by the Federal 
Government during the Civil War, and what was your connection, 
if anv, with such matter? 

3. Did you at any time prior to June 7, 1905, make any investiga¬ 
tion of the law and engage in any conference or correspondence wdth 
any of the attorneys for the Armstrong interests, regarding any ob¬ 
jections then made to the payment of the fee of Pennebaker & Jones 
of Washington, D. C. ? 

4. State whether or not you ever had any conversation, or were 
a party to any conference, with Mr. John Paul Jones, or C. D. 
Pennebaker, regarding a settlement of any controversy concerning 
the fee claimed by said Pennebaker & Jones against the estate of 
Warren Mitchell, if so, state how such conversation or conference 
came about, where it took place, who was present and what was said 

and done thereat 

134 5. What, if anything, was said at the conference above 

mentioned by either you or Mr. Phillips to the effect that 
the contract between E. K. Pennebaker, administrator, and Penne¬ 
baker & Jones was not binding on the estates of Summers or Arm- 
strong or Wilson for the reason that Summers, Armstrong and Wil¬ 
son being claimants adverse to the estate of Warren Mitchell, could 
not be bound by the contracts of the administrator of such estate? 

E. HILTON JACKSON, 

Attorney for Defts Armstrong, Summers and Wilson. 

No cross-interrogatories to be filed. 

BERRY & MINOR, 

Attorneys for Defendant American National Bank. 
HENRY E. DAVIS, 

For Self. 

JOHN E. LASKEY, 

For Defendant Elizabeth D. Jones. 


R>5 Cross-Interrogatories to Accompany Diterrogatories Addressed 
to Stanley D. Pearce, of Louisville, Kentucky. 

X 1. Prior to the time mentioned in interrogator/re 4 were not 
you and your client both aware that E. K. Pennebaker as adminis- 

one of the Courts of vour State to 
enter into a contract as the representative of the estate of Warren 
Mitchell with Pennebaker & Jones for a contingent attorney’s fee 
of 50% of the amount of the recovery? 

X 2. Is it not a tact that first the proceeding commenced by you 
or your client in the Courts of Kentucky to assert your claim against 
the estate of Warren Mitchell consisted in filing a claim for such a 
proportion of the entire appropriation made by Congress as the 
number of bales mentioned in the memorandum to Warren Mitch¬ 
ell’s will as belonging to Armstrong, Wilson & Summers bore to the 
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whole number of bales of cotton for which the appropriation was 
made? If such was not the fact state what the facts were. 

X 3. Have you not a copy of the paper referred to in the preced¬ 
ing question and will you attach it to your deposition? 

X 4. At the time you filed this petition or bill of complaint or 
whatever may be the technical name of the paper in which you 
stated your claim in the Kentucky Court were you not aware that 
the administrator had in his possession only half of the amount you 
were claiming. 

X 5. Is it not a fact that prior to the determination of the vari¬ 
ous questions presented to the Kentucky Court that you or 

166 your clients entered into a stipulation with the parties in¬ 
terested in defeating your claim that you would share with 

them this fund in the American National Bank as soon as your 
rights to it were fixed by the decision of the Kentucky Court. 

X 6. Have you a copy of this stipulation? If so attach it to this 
deposition as part of your answer? 

X 7. Have you any interest in the subject matter of this contro¬ 
versy other than that as attorney for some of the parties interested? 

167 Answers to Direct Interrogatories. 

1. In answer to the first direct interrogatory the witness deposes 
and says: 

Stanley D. Pearce, 33 years; St. Louis, Missouri; lawyer. 

2. In answer to the second direct interrogatory the witness deposes 

and savs: 

*/ 

My mother, Annie E. Pearce, is one of the heirs of C. Q. Arm¬ 
strong, deceased. Some time in or prior to March, 1905, I was ad¬ 
vised that there had been appropriated to the administrator of the 
estate of Warren Mitchell the sum of $128,692.22, the same being 
in reimbursement by the Government for cotton seized while in the 
possession of said Mitchell during the Civil War. I had then in 
my possession the original of a certain letter purporting to have been 
executed by AVarren Mitchell, wherein he sets out the interests of 
several parties in the claim for which the appropriation was made, 
and among said parties was my grandfather, C. Q. Armstrong. This 
letter appears in the record in the case of Pennebaker, Admr. v. 
Williams, et al., heretofore pending in the Chancery Court of Jef¬ 
ferson County, Kentucky, as Exhibit No. 9, in connection with the 
deposition of John A. Armstrong, and is referred to in the petition 
for rehearing, on page 7 thereof, by Armstrong, Summers and Wil¬ 
son in the Kentucky Court of Appeals, and which I understand will 
be attached to the deposition of some of the witnesses in this case. 
Upon the advice of the appropriation by Congress above, I took part 
in several conferences and engaged in correspondence with the at¬ 
torneys for the Armstrong heirs, Messrs. Helm Bruce and H. 

168 R. Phillips of Louisville, Kentucky. 

3. In answer to the third direct interrogatory the witness 
deposes and says: 

I had learned through an examination of the records of the Jef- 
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ferson County Court at Louisville, Kentucky, that E. K. Pennebaker, 
the administrator of the estate of Warren Mitchell, had theretofore 
entered into a contract with Pennebaker tfc Jones, attorneys at 
Washington, D. C., whereby said administrator undertook to pay to 
Pennebaker A: Jones, in the event the latter secured an appropria¬ 
tion from Congress for the amount of the claim of Warren Mitchell, 


a fee equal to fifty per cent, of any appropriation made, said fee 
being contingent upon said appropriation being obtained through 
the efforts of said Pennebaker A: Jones. On or prior to the 8th day 
of March. 1 I made an examination of the law bearing upon 
the validity of this contract, and on the 8th day of March, as shown 
from a dated brief in my files. I prepared a memorandum of authori¬ 
ties on the question of the legality of such fee. In this brief the 
only points that were briefed were that said fee was illegal and void 
because it called for the so-called lobbying services of said Penne- 
baker A: Jones, and was, therefore, contrary to public policy. Sec¬ 
ond. because irrespective of any improper influences exerted by said 
Pennebaker A: Jones, it was a contingent contract for the securing 
of an appropriation by a legislative body. Third, as an attempted 
assignment of an interest in an appropriation made by Congress, it 


was contrary 


provisions of section 3477 of the United States 


Revised Statutes, and on account of all of which contentions was 


wholly void. A copy of this brief was mailed on or about 
109 the 8th day of March. 1005, to the counsel for the Armstrongs 
in Louisville, above mentioned. 

I had written to Mr. Helm Bruce during the preparation of this 
brief, forecasting the result of my investigation, and on or about 
the 10th dav of March. 1005, 1 received from him a communication 
bearing on the question of our objection, which I hereto attach, 
marked “Exhibit, Pearce, No. 1.’’ On the 14th day of March, 
1905, T replied to this letter. I have secured the original of this 
letter in reply from Mr. Helm Bruce and attach same to this depo¬ 
sition. marked “Exhibit, Pearce, No. *2.” On March 25, 1905, Mr. 
Bruce replied to this communication and therein set out the basis 
of his conclusions as to the total illegality of the Pennebaker & 
Jones contract on the three grounds first above mentioned. I at¬ 
tach the original of this letter to my deposition, marked “Exhibit, 
Pearce, No. 3.” 

4. In answer to the fourth direct interrogatory the witness de¬ 
poses and says: 

On or about the 2nd day of June, 1905, I was advised that Mr. 
John Paul Jones expected to be in Louisville on the following Mon- 

. 1 ' 11 c . compromise, if possible, the controversy 7 between 

Pennebaker A: Jones and the representatives of the estates of C. Q. 
Armstrong, M . "W. Summers and R. T. Wilson, and I was requested 
to be present at that time. I was present in Louisville, Kentucky, 
on or about the 5th day of June, 1905, and there met Mr. Jones 
above. The conferences, as I recollect them, extended over a period 
of possibly three days, through the 5th, 6th and 7th of June, 1905. 

The parties taking part in such conferences, as I remember 
1/9 them, were Mr. Jones, Mr. H. R. Phillips and myself. We 
first took up and discussed in such conferences the interests 
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as claimed by Summers, Armstrong and Wilson and the basis of 
their claim to interest in the fund represented by the appropriation 
by Congress. At that time Mr. .Tones was informed either by Mr. 
Phillips or myself very distinctly that we claimed under the memo¬ 
randum executed by Warren Mitchell, which had been produced 
and which we contended was a part of the will. The original memo¬ 
randum was shown to Mr. Jones at that time. Some discussion arose 
between Mr. Phillips and myself, on the one hand, and Mr. Jones, 
on the other hand, as to the effect of this memorandum, the same 
not having been probated at the same time that the will proper had 
been probated. We contended at that time that the probate of the 
original will carried with it this document, which was thereby made 
a part thereof. Mr. Jones, on the other hand, contended that it 
could not be considered as a part of the will. I took the further 
position that even if the memorandum were not subject to probate 
as a part of the will, it was still effective as a valid declaration of 
trust: that further, if we failed to establish the same as a valid 
declaration of trust, that we could still rely on the facts as recited in 
the memorandum and the document heretofore referred to as “Ex¬ 
hibit 9.’ to prove an implied trust in Mitchell or his administrator, 
for Summers’ administrator, and their duty thereunder to account. 
These several contentions we considered consistent and mutually in¬ 
terdependent, and were stated to Mr. Jones as in the alternative, 
somewhat in the nature of the common count of a common-law 
pleading. T stated to Mr. Jones that thereunder, if we proved 
1 < 1 the memorandum as a part of the will, there was no necessity 
to avail ourselves of our other contentions. If, however, we 
failed to prove the memorandum as a part of the will, we could 
then fall back on our second line of defense, that is that it was a 
valid declaration of trust and so on. 

T do not think Mr. Phillips urged on Mr. Jones any contention on 
behalf of the Armstrong estate, except a< under the will, that is, the 
memorandum a^ a part of the will, though T do not remember that 
he made any dissent to my alternative contention. 

There was no attempt to dispose of any of these contentions be¬ 
tween Mr. Jones, on the one hand, and Mr. Phillips and myself, on 
the other hand, it being stated at the time that such would be dis¬ 
posed of in the hearing in the Kentucky courts. 

A\ e then took and discussed more at length the question of the 
total invalidity of the Pennebaker S: Jones contract. T exhibited to 
Mr. Jones at that time mv brief, a copy of which T had theretofore 
furnished Messrs. Bruce and Phillips, as above stated. M T e discussed 
quite a number of the authorities there.cited at some length. Mr. 
Jones contending that the authorities cited in behalf of the same 
could be distinguished under the facts of the present case. He fur¬ 
ther contended that no unlawful or prohibitorv influences were 
used to secure the Mitchell appropriation, and referred somewhat at 
length to the actual legal service which he had rendered in securing 
such appropriation. T further contended, however, with Mr. Jones 
on that occasion that regardless of whether improper influences were 
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used or not, that the contrac t on its face, being a contract for 
172 contingent compensation for securing a legislative appropria¬ 
tion, was by reason of its tendency void as against public 
policy. 1 further stated and called to the attention of Mr. Jones on 
that occasion that if Pennebaker & Jones should insist on this matter 
coming to conte-t. that such action would place in jeopardy the en¬ 
tile fee, not only as regarded the Summers, Armstrong and Wilson 
interests, but also as to the Mitchell interest, since if the contract was 
illegal and void for the reasons stated, it would not be binding on 
any of the parties regardless of whether they had consented to the 
same or not. Roth Mr. Phillips and myself stated to Mr. Jones, how¬ 
ever. that we felt that they had rendered a service to the estate of 
M arren Mitchell and that they should be compensated therefor with 
a reasonable fee on a quantum meruit basis; that we did not deem 
that a fifty per cent, fee was reasonable, but, on the other hand, was 
very unreasonable. We then discussed the question of what we 
deemed was a reasonable fee. I rather understood from what Mr. 
Phillip- said at that time that he had reached some previous oral 
understanding with Mr. Jones on this point. As to that, however, 
1 am not advised except by hearsay. It was finally stated by all 
parties in substance that they deemed a thirty per cent, fee a reason¬ 
able one. I further requested Mr. Jones that in view of the fact that 
T represented people from the country, it would be very pleasing 
to them if T could secure some sort of concession, no matter how 
small, in favor of my clients, and Mr. Jones said that he was willing 
to fix our fee at twentv-nine per cent., which was satisfactory to 
me. 

1 72 The question was next discussed as to the terms of the con¬ 
tract, and the manner in which such benefit could be secured 
to Summers, Armstrong and Wilson. Tt was apparent from the con¬ 
versation between Mr. Phillips and Mr. Jones that they had had 
some previous conversation on this question. I am not able to state 
definitely at the present time what their conversation was on this 
point. It do recall Mr. Jones stating in this connection to me that 
it would not be fair to settle the difference between the fifty per cent, 
fee and the twenty-nine or thirty per cent, fee absolutely until we 
had proven our right to claim such difference by proving our in¬ 
terest in the estate of Warren Mitchell under some one of the 
theories which I had advanced. In other words, he stated in effect 
that it might turn out in the final determination of the Kentucky 
suit that we would have no interest in the estate of Warren Mitchell, 
and therefore not be in a position to question what fees should be 
paid to Pennebaker & Jones. I recognized the fairness of this situa¬ 
tion and so told him at the time, and stated to him that I would be 
willing to enter into a contract for my client, wherein we would in 
some manner derive the benefit of his concession only in the event 
we sustained our contention to interest in the estate of Warren 
Mitchell. The question was then discussed as to how best to secure 
this concession. This discussion was more largelv between mvself 
and Mr. Jones than with Mr. Phillips and Mr. Jones, as Mr. Phillips, 
as in other matters, seemed to have had some previous understanding 
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with Mr. Jones. Mr. Jones stated that he thought it would be 
174 best that the difference between the fifty per cent fee and the 
twenty-nine or thirty per cent, compensation, as agreed on, 
be deposited out of the amount of the appropriation in some Wash¬ 
ington Bank to be held by said Bank pending the determination of 
the Kentucky case. I told him this was satisfactory to me, and 1 
think that Mr. Phillips did the same; at any rate, I understood that 
this was the concensus of our view. 

Further, Mr. Phillips and myself said to Mr. Jones that there 
would probably — a considerable amount of costs charged against 
the fund, as appropriated and coming into the hands of the adminis¬ 
trator, for costs and allowances; that the very agreement we were 
making contemplated a substantial sum for which the administrator 
would be entitled to credit against the fund coming into his hands. 
That we did not want any question to arise, because we might not 
finally be decreed the particular specific per cent of the entire appro¬ 
priation as set out in the will. That, as actual amount of probable 
credit to the administrator for court costs, could not be anticipated, 
we desired it specifically provided in the contract that we were en¬ 
titled to the Washington deposit in the event we established our right 
, t e e date of Warren Mitchell, regardless of the 

amount that we might recover through such estate, and Mr. Jones, 
after some discussion, consented that such provision should go into 
the contract. 

There were no other contentions that I can now recall that were 
made by either party at such conference, nor any other questions of 
importance there discussed than as I have stated. After the confer¬ 
ence was concluded, we worked for some time on the draft of 
1 1 5 the contract, and the same was signed in final form as agreed 
on by all the parties in the office of Mr. H. K. Phillips in 
the Louisville Trust Building, Louisville, Kentucky, some time on 
the day of the 7th of June, 1905. 

I never had any further conversation or conference with Mr. Jones 
than as above stated. 1 am under the impression that 1 had some 
correspondence with him with reference to carrying out the contract 
on behalf of Summers’ executor by the deposit of the sum provided 
for in the contract in the American National Bank at Washington, 
but 1 have been unable to find this correspondence. 

5. In answer to direct interrogatory five the witness deposes and 
says: > 

No discussion of any such contention took place with Mr.^onesor 
any one else. 1 never heard of any such contention having been 
made until after I had read the supplemental bill in this case. 1 
am certain ol this tor the reason that the only contention we ever 
made as to the lee ol Pennebaker A Jones was a contention as to 
its total invalidity, an invalidity which would render the contract as 
invalid as to the Mitchell heirs who consented to. its execution, as 
to ourselves. In other words, in our contention, we cut under any 
such contention as is alleged by the above supplemental bill to have 
been made by us. 
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n*ire i’m to (u tc irof/atories. 


XI. In answer to cross-interrogatory one the witness deposes and 
says: 

As referred to in my answer to direct interrogatory three, I 
176 learned from an inspection of the records of the Jefferson 
County Court of the existence of such a document. In ex¬ 
planation. 1 would say further, that it was then my opinion that such 
court could not in an ex parte proceeding, validate a contract, other¬ 
wise void as in violation of the rule of public policy. 

X 2. In answer to cross-interrogatory two the witness deposes and 


says: 

As this interrogatory apparently calls for the statement of the 
character of the proceeding in which my client Summers made his 
claim in the estate of Warren Mitchell as well as calling for certain 
of the contents of certain written instruments filed therein, as well 
as their construction, I can only answer intelligently by stating the 


full facts relating thereto. 

There was but one proceeding. It was not 
client, but bv E. K. Pennebaker. administrator 


commenced by my 
of the estate of War¬ 


ren Mitchell. It was instituted by the filing of his petition in 
equity in the Chancery Court of Jefferson County, Kentucky, the 
general purpose and prayer ol which was tor the -ettlement of his 


account as administrator. 


In this petition he, among other things, averred: 

•'Plaintiff says that defendant- John II. Armstrong, W. Sum¬ 
mers and I\. T. Wilson claim to have an interest in the estate of 


Warren Mitchell, deceased, but whether or not the said defendants 


have valid claim against the said estate, plaintiff is unable to say, 
and he calls upon them to assert their said alleged claims in this 
action, or be forever barred." 


177 This petition further averred the contract with Penne¬ 
baker and Jones, and payment on account thereof of the 
sum of $32,173.06, that the further sum of $32,173.50 was in the 


custody of a receiver of the Supreme Court of the District of Colum¬ 
bia. The petition prayed specifically for allowance of credit to the 
administer- as costs for the amount paid, allowed or allowable to 
himself and his attornevs. 

In response to this petition, our client filed his answer and coun¬ 
terclaim, in which he set up by counts in the alternative, the same 
contentions I made to Mr. Jones in the conference referred to in 


my answer to direct interrogatory number four, that is as the bene¬ 
ficiary of an implied trust; as beneficiary under an express declara¬ 
tion of trust, and as legatee under the will of Warren Mitchell. The 
prayer to each count prayed for the allowance to Summers of such 
proportion of the fund to be distributed, to-wit: the appropriation, 
as was stated and provided in the memorandum, that is, 140,738 or 
the sum of $24,412.92. The memorandum stated that such pro¬ 
portion was based on Summers’ interest in the original entire lot 
of cotton seized and sold by the Government, and the answer of Sum¬ 
mers so averred 
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This answer of my client Summers neither denied the averments 
of Pennebakers petition as to his disbursements, alleged as validly 
made, nor made any contest as to his allowance and proper credit 
therefor. 

I might add further, as bearing on my information as of that 
date as to the practice in Kentucky courts in proceedings like the 
above, for the settlement of the estate of decedents, that parties called 
on to set up an interest in an estate, generally do so without 

178 endeavoring to anticipate deductions by way of credit to the 
estate for costs and expenses, which the administrator is 

always expected, to claim and establish. 

It was with such practice in mind, that the answer and counter¬ 
claim of Summers was drafted. 

I would say further that from the date of the execution of the 
contract with Pennebaker and Jones of June 7th, 1905, until this 
date, my client Summers, neither by pleading, oral contention, or 
by suggestion direct or indirect, in court or out, ever contested or 
opposed the allowance to the administrator of credit for the pay¬ 
ment of the Pennebaker and Jones fee, as agreed on in the contract 
of June 7th, 1905. 

X 3. In answer to cross-interrogatory three the witness deposes 
and says: 

I have a copy of Summers’ answer and counterclaim, and hereto 
attach the same, marked, ‘‘Exhibit, Pearce, 4.’’ 

X 4. In answer to cross-interrogatory four the witness deposes 
and says: 

Answering the interrogatory as put, I will say that at the time 
of the filing of the answer and counterclaim referred to in answer 
to cross-interrogatory three, 1 knew E. Iv. Pennebaker, as adminis¬ 
trator of the estate of Warren Mitchell, had in his possession, a sum 
much in excess of any amount Summers had ever claimed, that is, 
he had approximately in his possession $64,346.11. Summers never 
claimed any such amount. 

I think, however, a different inquiry is intended to be made, and 
I will state the facts then in my knowledge. 

179 I knew E. K. Pennebaker had as administrator of the 
estate of Warren Mitchell, received from the Government of 

the United States the sum of $128,692.22. That one-half of this 
sum had been paid by such administrator to Pennebaker and Jones, 
of Washington, D. C., either in conformity with their contract with 
Pennebakers administrator, or on the expressed consent of Sum¬ 
mers, Armstrong and Wilson, given after the execution of the con¬ 
tract of June 7th, 1905. That Pennebaker & Jones had deposited in 
tiie American National^ Bank of Washington, D. C., out of the sum 
so received, the aggregate sum of $13,347.60, in conformity with 
the contract of June 7th, 1905. I knew that as far as my client 
was concerned, that Pennebaker’s administrator was entitled to 
credit for this disbursement in the settling of his accounts. I knew 
that he had pleaded for at least a part of said disbursement, and 
asked for credit therefor at that time. I believed if he had not then 
already done so, he would ask for credit for said entire disburse- 
8—2377a 
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ment. I knew it was the local practice, and to the best of my 
knowledge, the general equity practice, for the administrator to 
claim such credits as he was entitled to, and that it was not incum¬ 
bent on any other person interested in such estate to make this claim 
for him. I knew as far as myself and my client were concerned that 
1 had no intention of contesting the allowance of such credit. 

I would add further, that as stated in a previous answer, neither 
I nor any associate counsel, nor my client, ever in pleading or other¬ 
wise, in any proceeding, contested the claim of credit which the ad¬ 
ministrator made for the above disbursement. 

180 X 5. In answer to cross-interrogatory five the witness de¬ 
poses and says: 

Immediately prior to the entry of the first judgment of the Chan¬ 
cery Court of Jefferson County, Kentucky, a contract was entered 
into between Summers, Armstrong and Wilson, and the Mitchell 
heirs at law. This stipulation was, as T understood it, by request 
of the trial judge, filed of record in the cause in suit. By this stipu¬ 
lation, all parties thereto, were to share in the deposit in Washing¬ 
ton, in proportions fixed by the stipulation, which fund, the parties 
thereto, therein apparently conceded as belonging to Summers Arm¬ 
strong and Wilson, by reason of their establishment of their claim 
of interest in the estate of Warren Mitchell, as forecasted by the 
statement to all parties by the trial judge. 

This agreement was made expressly conditional on the judgment 
of the trial court therein by anticipation referred to, being acquiesced 
in or an appeal therefrom affirmed. 

This stipulation was entered into after the trial judge had an¬ 
nounced his anticipated decree, as indicated by the stipulation itself, 
and I am advised, with his knowledge and consent, though as to this 
my information is hearsay. 

The decree of the lower court was appealed from and was reversed, 
and the decree being substantially changed, this stipulation never 
became effective. Nothing was ever done by any of the parties . 
thereto in conformity therewith, either in court proceedings or 
otherwise. 

X 6. In answer to cross-interrogatory six the witness de- 

181 poses and says: 

I attach copy of this stipulation hereto, marked, “Exhibit, 
Pearce, No. 5.” 

X 7. In answer to cross-interrogatory seven the witness deposes 
and says: 

As stated in answer to direct interrogatory two, I am a son of 
Annie E. Pearce, one of the Armstrong heirs; except for this, I have 
no interest, direct or indirect, in this matter, except as attorney for 
II. R. Summers’ administrator. 

And further the deponent sayeth not. 

STANLEY D. PEARCE. 
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182 Interrogatories Addressed to Helm Bruce. 

Filed June 1, 1911. 

* * * * * * * 

Interrogatories Addressed to Helm Bruce, of Louisville, Kv., a Wit¬ 
ness for the Defendants, John A. Armstrong, Administrator d. 

b. n. of the Estate of C. Q. Armstrong, Deceased; Henry R. Sum¬ 
mers, Administrator d. b. n. of Walter W. Summers, and the 

Executors of R. T. Wilson’s Will. 

1. State your name, age, residence and occupation? 

2. State the origin of your connection with the litigation over the 
money appropriated by Act of Congress of the United States in 
fa.vor of E. K. Pennebaker, administrator of Warren Mitchell, 
amounting to $128,692.22? 

3. If in answer to the preceding question, you state that you 
were employed by any one to represent any interest in connection 
with the appropriation made by Congress, then state what steps you 
took in the matter of asserting or making known the claim? 

4. If in answering the preceding interrogatory, you speak of 
having had any interview with the administrator of Warren Mit¬ 
chell, state whether or not in such interview anything was said 
about a contract between such administrator and Pennebaker & 
Jones of Washington, D. C. covering the question of compensation 
to them for securing the Congressional appropriation? 

5. If in answering the preceding interrogatory, you state that 
anything was said between you and the administrator, Mr. Penne¬ 
baker, concerning the contract for a fee, state whether or not 

183 subsequent to that interview any written correspondence was 
had between you and the administrator on the subject of 

the contract mentioned? If so, file same. 

6. Did you ever take the position, either in writing to the ad¬ 
ministrator of Warren Mitchell, or in conversation with him, that 
the Armstrong estate was not chargeable with any part of the Penne¬ 
baker & Jones fee on account of the fact, either that the Armstrong 
estate was a creditor of the Mitchell estate or was the owner of a part 
of the cotton taken from Warren Mitchell by the Government, and 
therefore not chargeable with any part of a fee contracted for by the 
administrator of AVarren Mitchell? 

7. State whether or not vou ever at anv time had anv interview 

•! %J %J 

with C. D. Pennebaker and John Paul Jones, constituting the firm 
of Pennebaker & Jones, if so, state when and where it was and give 
the substance of what was said? 

8. State whether or not you ever had anv interview’ with Henrv 
E. Davis on the subject of this claim? 

9. Did you or not see Mr. Jones at the time he came to Louis¬ 
ville in June 1905, at wdiich time the compromise agreement with 
reference to the fee in question to-wit: the agreement of June 7, 
1905, was signed? 
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10. State whether or not after the making of the compromise 
agreement of .Time 7. 1905, any notice was given by the Armstrong 
estate to the administrator of Warren Mitchell withdrawing any 
objection that had previously been made to tbe payment of the 50% 

fee covered bv the contract between the administrator of 
« 

184 Mitchell and Pennebaker & Jones? If so, file same. 

11. State whether or not in the litigation in Kentucky 
over the settlement of the Warren Mitchell estate, either in the 
Circuit Court or in the Court of Appeals, it was contended on behalf 
either of the Armstrong estate or of the Summers and Wilson estates 
that these estates, or any of them, were not chargeable with any part 
of the fee paid or contracted to be paid by Mitchell’s administra¬ 
tor to Pennebaker A Jones, or for any expenses incurred by Warren 
Mitchell in the attempt to collect the claim against the Government 
to which reference has been made? 

12. State whether or not the judgment entered by the Jefferson 
Circuit Court in the case of Pennebaker v. Williams, heretofore 
mentioned, on the opinion and mandate of the Court of Appeals 
and which is filed with the complainants’ supplemental bill herein 
a< exhibit E. was ever appealed from or superseded by any one, 
or whether or not any proceeding was ever taken to set it aside or 
suspend it? 

13. State whether or not you ever had any correspondence with 
Mr. Stanley P. Pearce, representing any parties interested herein, 
on the subject of the fee claimed by Pennebaker & Jones prior to 
the execution of the compromise agreement of June 7, 1905? 

E. HILTON JACKSON, 

A tty for Defts A rmstrong, Summers and Wilson. 

No cross-interrogatories to be filed. 

BERRY & MINOR, 

Attorneys for Defendant 

American National Bank. 

HENRY E. DAVIS, For Self. 

JOHN E. LASKEY, 

For Defendant Elizabeth D. Jones. 

185 Cross-interrogatories to Accompany Interrogatories Ad¬ 

dressed to Helm Bruce, of Louisville, Kentucky. 

X 1. Prior to the time mentioned in interrogative 4 were not 
you and your client both aware that E. K. Pennebaker as administra¬ 
tor had been authorized by one of the Courts of your State to enter 
into a contract as the representative of the estate of Warren Mitchell 
with Pennebaker & Jones for a contingent attorney’s fee of 50% 

of the amount of the recoverv? 

%/ 

X 2. Is it not a fact that the first proceeding commenced by you 
or your client in the Courts of Kentucky to assert your claim against 
the estate of Warren Mitchell consisted in filing a claim for such 
a proportion of the entire appropriation made by Congress as the 
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number of bales mentioned in the memorandum to Warren 
Mitchell’s will as belonging to Armstrong, Wilson & Summers 
bore to the whole number of bales of cotton for which the appropria¬ 
tion was made? If such was not the fact state what the facts were. 

X 3. Have you not a copy of the paper referred to in the pre¬ 
ceding question and will you attach it to your deposition? 

X 4. At the time you filed this petition or bill or complainant 
or whatever may be the technical name of the paper in which you 
stated your claim in the Kentucky Court were you not aware that 
the administrator had in his possession only half of the amount you 
were claiming. 

X 5. Is it not a fact that prior to the determination of the various 
questions presented to the Kentucky Court that you or your 

186 clients entered into a stipulation with the parties interested 
in defeating your claim that you would share with them this 

fund in the American National Bank as soon as your rights to it 
were fixed by the decision of the Kentucky Court. 

X 6. Have you a copy of this stipulation? If so attach it to this 
deposition as part of your answer? 

X 7. Have you any interest in the subject matter of this con¬ 
troversy other than that as attorney for some of the parties in¬ 
terested ? 

187 Answer to Interrogatory No. 1: 

My name is Helm Bruce, age 50; residence Louisville, Kentucky, 
occupation lawyer. 

Answer to Interogatory No. 2: 

Some time in the early part of the year 1905, being after the 
passage by Congress of the Act referred to, Mr. John A. Armstrong, 
who had for some years been a friend and client of mine, came to 
me and told me of the passage of this Act, and of the interest which 
his family had in the appropriation by reason of the fact that War¬ 
ren Mitchell had provided in his will that in case a certain claim 
which Mr. Mitchell had against the Government should be paid, 
then the moneys thus received should be paid in part to Mr. Arm¬ 
strong’s father, or his heirs, on account of transactions between 
Mitchell and Armstrong with reference to cotton seized bv the 
United States Government during the war. He told me at that 
time that Mr. Samuel Bussell had been the executor under Mr. 
Mitchell’s will, and that IT. B. Phillips, an attorney at Louisville, 
had been the attorney for Mr. Bussell, as executor, and that Mr. 
Phillips had in his possession a certain writing, signed by Warren 
Mitchell, directing how the proceeds of this claim should be dis¬ 
tributed, and which was referred to in the will of Mr. Mitchell. 

I do not recollect whether Mr. Armstrong at that time had a 
copy of this memorandum or not. He told me, however, that Mr. 
Phillips had the original, and asked me what I thought about 
employing Mr. Phillips as counsel in connection with my- 

188 self to represent him or his family, whoever were the proper 
persons to assert the claim. I told him that I thought un- 
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doubtedly Mr. Phillips should be employed, and he was employed 
in connection with myself. I do not recall whether Mr. Armstrong 
and I went together to see Mr. Phillips, or whether he first saw him, 
and that I then subsequently saw him. However that may be, Mr. 
Phillips showed me the original of this writing, which has generally 
been referred to in litigation over this matter as the memorandum 
referred to in the will of Warren Mitchell. 

Mr. Phillips and I read it together and read a copy of Warren 
Mitchell’s will, in which this memorandum was referred to, and 
which directed, in substance and effect, that in case a certain cot¬ 
ton claim, which the testator had against the Government, should 
be paid, then the proceeds, after deducting fair compensation for his 
own expenses and services, should be distributed in accordance with 
this memorandum. I am not attempting to quote the exact language 
of the will, the relevant portions of which have already been quoted 
in this record, and which will speak for themselves. 

Answer to Interrogatory No. 3: 

After having seen the memorandum above referred to, and a 
copy of the will, and noting from the terms of the Act of Congress 
that E. K. Pennebaker, (a lawyer at Louisville, whom I knew) 
was the administrator, T went to see Mr. Pennebaker. My recollec¬ 
tion is that T had learned before I called on Mr. Pennebaker 

189 that there was a contract, or an alleged contract, between 
him as administrator d. b. n. with the will annexed of War¬ 
ren Mitchell, and the law firm of Pennebaker & Jones, of Washing¬ 
ton, D. C., under which the administrator had, in effect, agreed 
to pay Pennebaker & Jones as a fee for securing an appropriation 
for the payment of this cotton claim, an amount equal to one half 
of the amount that the administrator should receive from the 
Government. I am not sure exactlv how T learned of the existence 
of this contract, but I am quite sure I knew of it before going m 
see Mr. Pennebaker, the administrator. 

In the course of my conversation with him, I told him the nature 
of the claim of the heirs or distributees of C. Q. Armstrong, telling 
him that Mr. Phillips had in his possession the written memoran¬ 
dum, written by Warren Mitchell, and signed by him, stating in 
effect the history of the seizure of this cotton by the United States 
during the war, and how it had been held by him, and that this was 
the memorandum referred to in the will of Warren Mitchell, as a 
memorandum to guide his executor in settling between the parties 
interested with him in the cotton claim, in case it should be paid. 

Answer to Interrogatory No. 4: 

In the interview to which I have referred in my preceding an¬ 
swer, I spoke of this contract which I understood to exist, or to be 
claimed as existing, and said to him, in substance and effect, that 
I thought the fee there contracted for was exorbitant; that I 

190 did not believe that he, as administrator of the estate, had 
any right to charge the estate with such a fee; that I thought 

it was at least doubtful if a contract for such services as Pennebaker 
& Jones had rendered, and which, for brevity, might be called lobby- 
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ing services, was legal, but that conceding it to be such, I considered 
the contract he had made, or attempted to make, as exorbitant, and 
that I did not believe the Court would give him credit in the settle¬ 
ment of his accounts as administrator for the payment of any such 
sum of money out of this estate; and that, so far as it affected the 
interests of the Armstrong heirs, I wanted to notify him, and did 
notify him then, that while they were perfectly willing that a fair 
and even a liberal fee should be paid to Pennebaker & Jones, for 
their services, yet they would object, and they did object, to the 
payment of the fee for which he had contracted, because it was un¬ 
reasonable. 

Answer to Interrogatory No. 5: 

Yes, on the next day after I had this personal interview with Mr. 
Pennebaker. and which personal interview was had on February 
22, 1905, Mr. Pennebaker wrote me a letter, the original of which 
I file herewith as “Exhibit Bruce No. 1,” and which reads as fol¬ 
lows :— 

“February 23, 1905. 

Helm Bruce, Esq., City. 

Dear Sir: Referring to our conversation of yesterday, with 

191 reference to the contract made by me as administrator d. b. n. 
with the will annexed of Warren Mitchell, deceased, with 

Washington Counsel, to the amount of which you objected on the 
part of Mr. Armstrong who claims to be a party in interest, I would 
respectfully ask what you and your client consider a reasonable fee 
in the premises. 

Please advise me by return mail. 

E. K. PENNEBAKER.” 

To this letter, after a conference with Mr. Phillips and with Mr. 
John A. Armstrong, 1 responded by a letter to Mr. Pennebaker, of 
February 24th, 1905, which 1 sent to Mr. E. K. Pennebaker, and 
which he received. 1 have not the original of that letter, but in the 
suit of E. K. Pennebaker, Administrator, vs. Fleming Williams, etc., 
in the Jefferson Circuit Court, of Kentucky, which was a suit to 
settle the estate of Warren Mitchell, and to settle the accounts of 
E. K. Pennebaker, as administrator, Mr. E. K. Pennebaker filed as 
an exhibit with his deposition, my letter to him of February 24tli, 
1905, just above referred to, a duly certified copy of which letter, 
along with copies of certain other letters filed in the same suit, and 
which will be hereafter mentioned, is filed herewith as part hereof, 
marked “Exhibit Bruce No. 2." My letter of February 24th, 1905, 
is as follows:— 

Helm, Bruce & Helm. 

Louisville, Ky., Feb . 24 th , 1905. 
Mr. E. K. Pennebaker, c/o Leopold & Pennebaker, Attys. at Law, 
City. 

Dear Sir: Yours of the 23rd inst. is just at hand concern- 

192 ing the fees of Washington counsel in the Warren Mitchell 
matter. As said to you in my conversation to which you refer, 
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my clients representing the Armstrong interests, are perfectly willing 
to concede to the Washington counsel a liberal fee for their services 
but they consider that a fee equal to *25% of $128,692.22, or in round 
figures $32,000, would be a liberal fee. In this connection further, 
however, I may say that of course my clients have no interest in the 
question of how much a fee shall be paid out of the interests of other 
parties. If these others are willing that a fee of 50% be paid out 
of their interests, the Armstrongs have nothing to do with that. So 
tar as the Armstrong interests are concerned, they are entirely 
willing that a fee equal to 25% of their interest in full shall be paid 
to the Washington counsel; then if persons owning the other in¬ 
terests are willing that a greater percentage of their interests be 
paid as a fee, the Armstrongs of course have nothing to do with this. 

Yours truly, 

HELM BRUCE.” 

(Exhibit No. 24 Pennebaker.) 


Answer to Interrogatory No. 6: 

I never did take any such position at any time or in any manner. 
I have always recognized that the administrator was entitled to 
credit in the settlement ot his accounts as administrator as against 
the Armstrong estate, as well as against the Mitchell heirs, for the 
payment of a fair fee for legal services for the collection of this 
claim against the Government. The will itself provided that 

193 a fair compensation for the expenses and services of Warren 
Mitchell, which would, of course, include any reasonable and 

proper attorney's fee, should be deducted from the proceeds of any 
collection from the Government, before any division should be made 
according to the memorandum referred to in the will, and which 
I have heretofore mentioned; and 1 always recognized that such 
expenses and attorney's fees would have to be paid before any divis¬ 
ion could be made of the proceeds of the collection, and I never at 
any time took any position, or made any claim, contrary to this. I 
did question the validity of the alleged contract between the ad¬ 
ministrator and Pennebaker & Jones for a 50 per cent fee, on the 
ground that it might be considered payment for lobbying services, 
just as I would or could have made such claim for any other legatee 
under the will, who would have been affected by a charge upon the 
estate. But, to the extent ot a fair and reasonable fee to Pennebaker 
A Jones, as attorneys for the Mitchell estate, for any lawful services 
which they had rendered, 1 never at any time denied that the ad¬ 
ministrator was entitled to a credit for any such fee which he might 
have paid, as against the Armstrong estate, as well as the Mitchell 
heirs, in the settlement of his accounts as administrator. I never 
denied that the Armstrong estate w'ould be bound by any reasonable 
and legal contract made by the administrator of the estate for the 
payment of attorney’s fees in collecting the claim. I took no posi¬ 
tion on behalf of the Armstrong estate in this matter other 

194 than I could properly have taken if I had represented the 
Mitchell heirs or any other legatee under the will. I recog¬ 
nized thoroughly that the Armstrong estate would only be entitled 


CHARLES D. PENNEBAKER, ETC., ET AL. 


66 


to its pro rata of the fund left after the payment of all proper expenses 
for the collection of the claim, including reasonable attorney s fees 
for the performance of any legal service. 

Answer to Interrogatory No. 7: 

I never had but one conversation with either of the gentlemen 
referred to, and that conversation was with both of them in their 
law office in Washington, 1). C., on or about the 8tli day of March, 
1905. I am able to fix the date by reason of the fact that I had the 
interview with them immediately after having finished the argu¬ 
ment in the Supreme Court of the United States in the case of 
Louisville A Nashville Railroad Company vs. Barber Asphalt Com¬ 
pany, 197 U. S. 430, the official report of which shows that it was 
argued on March 7tli and 8th, 1905. I did not go to Washington 
with any thought of seeing Mr. Pennebaker or Mr. Jones, but while 
1 was in the City, having gone there for the argument of the case 
just mentioned, I met Mr. E. K. Pennebaker, the administrator of 
Warren Mitchell’s estate, and who is a brother of Mr. C. D. Penne¬ 
baker, of the firm of Pennebaker A Jones, and Mr. E. K. Penne¬ 
baker asked me to go with him to see Pennebaker A Jones, which 1 
told him 1 was perfectly willing to do. Mr. E. K. Pennebaker was in 
the Supreme Court rooimwlien the argument of this case was had, and 
my recollection is that he and I went immediately from the 

195 court room to the office of Pennebaker A Jones, after the 
argument was concluded, and had the interview to which I 

have referred. At this interview the persons present were C. D. 
Pennebaker, John Paul Jones, E. K. Pennebaker and myself; and 
I think no one else. 

I was in the office with those gentlemen, discussing the situation 
quite a while. They knew already the fact that 1 represented the 
Armstrong interests, and they knew the nature of those interests. 
I cannot give the details of the conversation with them, but they 
knew and recognized that C. Q. Armstrong, whose family 1 repre¬ 
sented, was the C. Q. Armstrong referred to in the memorandum 
mentioned in the will of Warren Mitchell, and with the existence of 
which memorandum they were at that time familiar. I made no 
attempt at this interview with these gentlemen to state exactly the 
legal principles upon which the Armstrong claim was based, but they 
were familiar with the fact at that time that the will of Warren 
Mitchell did direct his executor to make a settlement of any amount 
that he might receive from the Government on account of this 
cotton claim in accordance with the directions of a certain memo¬ 
randum, and they knew that we had the memorandum which we 
claimed was the memorandum referred to in the will, and that C. Q. 
Armstrong, whose estate I represented, was the C. Q. Armstrong re¬ 
ferred to in this memorandum. I am not able to state exactly what 
was said between us on these subjects, but the conversation at the 
time between us showed that they knew of the existence of 

196 the memorandum to which I have referred. And, as shown 
by my preceding answer, this memorandum had been dis¬ 
cussed with Mr. E. K. Pennebaker, the administrator, some weeks 

9—2377a 
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prior to the interview of which 1 am now speaking, between Penne- 
baker & Jones and myself; and the administrator was present at 
this interview. 

Our discussion was simply along the general lines which I have 
indicated and in view of the facts shown by the papers above men¬ 
tioned. I do not think 1 discussed with them the question as to 
whether the Armstrong estate should, under these facts, be regarded 
as a creditor of the Mitchell estate, or as a cestui que trust, or as 
legatee. I am sure that if such questions were referred to at all, 

1 took no position to the effect that the Armstrong estate was simply 
a creditor of the Mitchell estate, and could not be regarded as taking 
under the will of Warren Mitchell. My position has always been 
that as the will of Warren Mitchell directed the executor to distribute 
this money in accordance with this memorandum to which he re¬ 
ferred in his will, and as the memorandum showed what proportion 
should be paid to the Armstrong estate, that the estate was entitled 
to receive this proportion, and I certainly took no position in con¬ 
flict with this in any conversation with these gentlemen. 

Quite a considerable part of the time of the interview, to which 
1 have referred, with Pennebaker & Jones, was devoted to a discus¬ 
sion of how to get the money which Congress had appropri- 

197 ated, and how to protect the rights of all parties interested 
in it in view of the questions that had arisen. I distinctly 

remember the suggestion made by either Mr. Pennebaker or Mr. 
Jones, in the presence, however, of both of them, that no sugges¬ 
tion should be made in any form to the Government, or to any of 
the Government officials, about anv eontroversv whatever with rela- 
tion to this money, as this might possibly lead to an order stopping 
the payment of the warrants which had not then been collected by 
the administrator, but at the same time Pennebaker <fc Jones were 
not willing that the administrator should collect the warrants for 
the entire sum appropriated and carry the whole amount to Ken¬ 
tucky. I suggested to them that the question of what fee might 
properly be paid to them could, and properly should be determined 
in Kentucky, in the course of the settlement of Warren Mitchell's 
estate, and of the accounts of E. K. Pennebaker, as administrator, 
but they said, in substance that they preferred the question of the 
validity of their contract for a fee, and of the reasonableness of the 
fee, should be determined in Washington, where arrangements of 
this kind were more common and more familiar to the courts than 
in Kentucky, and furthermore, that they did not care to come to 
Kentucky to litigate, but preferred to litigate at home. This seemed 
to me not an unreasonable position, and my recollection is that we 
came practically to an understanding at that time that one-half of 
the fee, to-wit, 25 per cent, of the entire amount appropri- 

198 ated, should be paid over to them, Mr. Armstrong having 
previously indicated that he would make no objection to the 

payment on that basis and that the other half of the fee claimed 
should be kept in Washington in some form, to become there the 
subject of litigation, and that the balance, to-wit, one-half of the 
entire appropriation, should be carried to Kentucky by the adminis- 
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trator, and accounted for in his settlement. I know this arrange¬ 
ment was talked about at this interview, and I think it was then 
practically agreed upon, and it was shortly afterwards carried out. 

Answer to Interrogatory No. 8: 

I have absolutely no recollection of ever having had any interview 
with Mr. Davis on this subject. I am quite sure he was not present 
at the interview which I have detailed between Pennebaker & Jones 
and myself on March 8th, 1905, in Washington, and I never had 
any other interview with anybody on this subject in Washington 
after that date. Mr. Davis’ recollection, as stated in his deposition, 
is that he saw Mr. Phillips and me together in Washington, but he 
is entirely mistaken in this, because Mr. Phillips and I were never 
together in Washington at any time. Mr. Davis refers to what he 
recollects as a conversation with me, in which my familv relations 
were discussed, but T am quite sure he must have had this conver¬ 
sation with some friend of mine in Washington, such, for example, 
as Mr. E. K. Pennebaker, himself, or possibly Mr. Phillips, but 
neither of those gentlemen would probably remember a casual 

199 conversation of this kind. 

Answer to Interrogatory No. 9: 

Mv recollection is that T did not see Mr. Jones on this occasion -it 
all. Of course, Mr. Phillips and I kept in touch with each other 
with reference to the negotiations but he conducted the negotiations 
so far as the interests which he and I jointly represented were con¬ 
cerned. 

Answer to Interrogatory No. 10: 

Yes. on the same day that the said contract was made, to-wit, 
June 7th, 1905, I drafted a letter in my office, addressed to Mr. E. 
K. Pennebaker, which was signed by John A. Armstrong, and by 
John A. Armstrong as administrator d. b. n. of C. Q. Armstrong, 
and by the heirs of C. Q. Armstrong, by John A. Armstrong, attor¬ 
ney in fact, which letter was mailed to Mr. E. K. Pennebaker, at 
Louisville, Kentucky. Mr. Pennebaker received this letter, I know, 
because lie filed it with bis deposition heretofore referred to, in the 
case of E. K. Pennebaker vs. Fleming Williams, etc., in the Jeffer¬ 
son Circuit Court, and a certified copy of which letter is embraced 
in “Exhibit Bruce No. 2,” heretofore referred to and filed with this 
deposition. The letter referred to is as follows: 

“James P. Helm. Louisville Trust Co. Bldg. 

Helm Bruce. Long Dist. Telephone 526. 

Thos. Kennedv Helm. 

Law Offices Helm, Bruce & Helm. 

Louisville, Ky v June 7, 1905. 
Mr. E. K. Pennebaker. Louisville, Kentucky. 

Dear Sir: At or about the time the Congress of the United 

200 States made appropriation to pay to you, as administrator of 
the estate of Warren Mitchell, deceased, the sum of One hun- 
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dred and twenty eight thousand, six hundred and ninety two and 
22/100 dollars ($128,692.2*2) I notified you, through my attorney 
Helm Brine. <m behalf of the estate of C. Q. Armstrong, deceased, 
that we would object to and contest the payment of a fee equal to 
fifty per centum of this amount to Pennebaker & Jones, attorneys 
at law, Washington, D. C., according to the terms of your agreement 
with them. 1 have now to inform vou as administrator of the 
estate of C. Q. Armstrong, deceased, and as attorney in fact of all 
the heirs at law of said C. Q. Armstrong, deceased, and in my own 
behalf that we have withdrawn and hereby do withdraw all objec¬ 
tion to your paying to the said Pennebaker & Jones the full amount 
of their fee. as provided for in your said contract with them, to-wit: 
fifty (50) per centum of the amount so appropriated by Congress, 
and so far as the interests 1 represent as administrator, and as attor¬ 
ney in fact, and personally, are affected or concerned, and so far as 
1 legally can do so. I hereby authorize and direct you to pay to 
the said Pennebaker A Jones attorneys the full amount of their fee 
as provided in your said contract with them, towit: the full sum of 
Fifty per centum of one hundred and twenty-eight thousand, six 
lmn Ired and ninety-two and 22/100 dollars. 

Yours tmlv, 

JOHN A. ARMSTRONG, 

JOHN A. ARMSTRONG, 

Adnir de bonis non of C. Q. Armstrong. 

HEIRS OF C. Q. ARMSTRONG, 

By JOHN A. ARMSTRONG, 

Att’y in Fact. 

(Exhibit No. 17 Pennebaker.) 

201 Answer to Interrogatory No. 11: 

No such claim was ever made on behalf of any of the estates 
mentioned, either in the Circuit Court, which is the Court of orig¬ 
inal jurisdiction, or in the Court of Appeals, and while it is true 
that the answer in each case, in the prayer thereof, contained a 
prayer for that proportion of the fund, which the memorandum at¬ 
tached to the will directed to be paid, yet this was in connection with 
the statement of facts in the pleading, setting forth the will and the 
memorandum, and which showed what the parties were entitled to, 
and the prayer concluding in each case with a prayer for general 
and equitable relief. 

In the argument at the bar of the court in that litigation, it was 
always conceded that each of those estates was simply entitled to a 
proportion as fixed by the memorandum referred to in the will of 
any balance of the proceeds of the collection of the claim, after first 
paying a reasonable compensation to Warren Mitchell for his serv¬ 
ices and reasonable expenses of collection, including the attorney’s 
fees, and after the making of the compromise agreement of June 
7th, 1905, no further objection was ever made on behalf of either 
Armstrong, Summers or Wilson, to the payment of the full 50 per 
cent fee, covered by the contract between the administrator and 
Pennebaker & Jones, and no objection was made to the allowance 
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to the administrator of a credit for the payment of a fee in that 
amount, nor was any exception reserved to the allowance of this 
credit by the court ; but on the contrary we consented, and 

202 said Armstrong, Wilson and Summers estates consented, that 
such credit should be allowed to the administrator. 

Furthermore, in addition, these parties, to-wit, Armstrong, Sum¬ 
mers and Wilson, or their estates, united in a written agreement 
with the Warren Mitchell heirs and his administrator, fixing and 
allowing $10,000 to cover the actual outlays made and sendees ren¬ 
dered by Warren Mitchell himself, in prosecuting said claim, which 
agreement provided that this sum should be charged against the 
fund held by the administrator, and credited to the Warren Mitchell 
estate, the effect of which was to pay this sum to the heirs of Warren 
Mitchell out of the funds collected from the Government before any 
distribution was made to anybody else. A certified copy of the 
agreement referred to. and the original of which is filed in the suit 
of Pennebaker vs. Williams, heretofore mentioned, is filed herewith 
as part hereof, marked “Exhibit Bruce No. 3.” 

Neither Armstrong, Summers nor Wilson, nor their estates took 
any appeal from the final judgment entered by the Jefferson Cir¬ 
cuit Court in the case of Pennebaker vs. Williams, etc., heretofore 
mentioned, and while other parties in interest to-wit, the adminis¬ 
trator, E. K. Pennebaker. and certain of the Mitchell heirs, did take 
and prosecute appeals to the Court of Appeals, yet in the oral argu¬ 
ment before the Court of Appeals, no attack was made by any party 
upon that part of the judgment allowing the claims of Armstrong, 
Wilson and Summers, and therefore none of the counsel 

203 for Armstrong. Summers or Wilson made any oral argument 
before the Court of Appeals at all, but simply stated that in¬ 
asmuch as the judgment in their favor was not attacked, they had no 
argument to make. 

When the opinion of the Court of Appeals was first delivered, 
being exhibit C with the Complainant’s Supplemental Bill herein, 
it contained certain errors in the statements of fact, into which errors 
the Court had doubtless fallen on account of the fact that no presen¬ 
tation of the case had been made by Armstrong, Summers or Wilson, 
in the oral argument before the Court, but a petition for rehearing 
was thereupon filed by Armstrong, Wilson and Summers, and also 
a response by the same parties to a petition for rehearing by Fleming 
Williams and others (being the Mitchell heirs') which resulted in 
certain corrections of the first opinion by the Court, as shown by 
the modified opinion, a copy of which has been filed as Exhibit D, 
with the Supplemental Bill of Complainants herein. 

Certified copies of said petition for rehearing and response by 
Armstrong, Summers and Wilson, are filed herewith, they being 
covered by one certificate of the Clerk of the Court of Appeals, and 
are marked “Exhibit Bruce No. 4.” 

Answer to Interrogatory No. 12: 

After the entry of the judgment referred to no one at all ever 
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moved for a new trial, or to modify, or set aside or suspend 

204 the judgment, nor did any one except thereto, nor ever take 
an appeal therefrom, or ever supersede, or attempt to super¬ 
sede the same by the execution of a supersedeas bond, or in any other 
way. 

Answer to Interrogatory No. 18: 

I did have such correspondence, but whatever original letters I 
had resulting therefrom, T have turned over to Mr. Pearce. 

Answer to Cross-interrogatory No. 1 : 

I am not entirely certain as to when T first learned of the entry of 
the order by the Jefferson County Court, purporting to authorize 
E. K. Pennebaker. as administrator, to enter into a contract as ad¬ 
ministrator of the estate of Warren Mitchell, with Pennebaker & 
Jones, for a contingent fee of 50 per cent, heretofore referred to. T 
think it altogether likely, however, that T knew of this order at the 
time of the meeting and conversation with E. K. Pennebaker, re¬ 
ferred to in my answer to direct interrogatory No. 4. If I had not 
previously heard of the order, it was altogether likely that Mr. 
Pennebaker referred to it in that interview. 

Answer to Cross-interrogatory No. 2: 

It is a fact, as explained by me in my direct examination, that 
the prayer of the answer, counterclaim and cross petition, filed for 
the Armstrong estate in the case of Pennebaker vs. Williams, etc.; 
referred to on direct examination, did ask for the proportion fixed 
by the memorandum mentioned in Warren Mitchell’s will of the 
total fund collected, but. as explained on direct examination. 

205 this followed a full statement of all the facts, embracing a 
statement of the contents of the will of Warren Mitchell and 

of the memorandum, the prayer concluding with a prayer for gen¬ 
eral and equitable relief. 

Answer to Cross-interrogatorv No. 3: 

I assume it is not desired to have two copies of the pleading here 
referred to. and as I have been informed by Mr. H. R. Phillips, 
mentioned in the direct examination, that he has been asked by 
cross interrogatory in a deposition which he is to give in this case, 
to file a copy of this pleading, and that he intends to do so, I simply 
refer to the copy which he shall file with his deposition. 

Answer to Cross-interrogatorv No. 4: 

Yes. 


Answer to Cross-interrogatorv No. 5: 

It is a fact that prior to the determination by the Court of Ap¬ 
peals of Kentucky of the various questions presented on appeal from 
the judgment entered by the Jefferson Circuit Court, in the case 
of Pennebaker vs. Williams, etc., heretofore mentioned, my clients, 
representing the Armstrong estate, did enter into a stipulation with 
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the Mitchell heirs, in effect, that if the judgment of the Jefferson 
Circuit Court should not be appealed from, or if appealed from, 
should be affirmed, the Mitchell heirs and the Armstrong heirs 
would combine and divide among themselves in certain proportions, 
therein indicated, a certain fund for which the Mitchell heirs 

206 were given judgment against the administrator, and the fund 
held in Washington, D. C., to which the Armstrong estate 

was entitled under the contract between it and Pennebaker & Jones. 
I have not this stipulation before me and am simply speaking from 
memory as to its effect. The paper will, of course, speak for itself, 
and in case of this paper, as in case of the pleading heretofore re¬ 
ferred to, I have been told by Mr. II. R. Phillips that he has been 
asked to file a copy of this paper and intends to do so, and I refer to 
the copy of the stipulation which shall be filed with the deposition 
of Mr. Phillips. 

The only purpose of this stipulation was to avoid, if possible, 
further litigation and to bring the settlement of this estate, and all 
questions arising out of it, to some conclusion. The Armstrong, 
Summers and Wilson estates insisted that the Mitchell heirs had 
nothing whatever to do with the funds held in Washington, under 
the contract with Pennebaker & Jones, and no interest therein; but 
the Judge of the Jefferson Circuit Court seemed to have some doubt 
on this question, and had in fact reserved the consideration and 
determination of it, and Armstrong, Wilson and Summers estates 
and the Mitchell heirs made the agreement hereinbefore referred to 
for the purpose of making an end to this entire matter, if the rights 
of all the parties should remain exactly the same as determined by 
the Jefferson Circuit Court, the agreement, however, showing on its 
face, that if an appeal should be taken from that judgment, and the 
judgment should be reversed, so as to alter the rights of the 

207 parties in any respect, the agreement should thereby become 
null and void. The judgment was reversed and the agree¬ 
ment did therebv become null and void. 

«/ 

Answer to Cross-interrogatory No. 6: 

As stated in my next preceding answer, I am told by Mr. Phillips 
that he has been asked to file a copy of this stipulation, and that he 
will do so. Assuming that it is not desired to duplicate matters of 
this kind in the record, I simply refer to the copy which Mr. Phillips 
will file. 

Cross-interrogatory No. 7: 

None whatever. 


HELM BRUCE. 
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208 Interrogatories Addressed to II. R. Phillips. 

******* 


Interrogatories Addressed to II. R. Phillips, of Louisville, Ivv., a 
Witness for the Defendants, John A. Armstrong, Administrator 
d. b. n. of the Estate of C. Q. Armstrong, Deceased; Henry R. 
Summers, Administrator d. h. n. of Walter W. Summers, and the 
Executors of R. T. Wilson’s Will. 


1. State your name, age, residence and occupation? 

2. In the litigation which arose over the appropriation made by 
Congress to E. K. Pennebaker as administrator of Warren Mitchell 
of $1*28,692.22, and in the settlement as to the disposition of it in 
the settlement of the estate of Warren Mitchell, state whether or not 
vou were attorney for anv of the parties, and if so, whom? 

3. State whether or not prior to this time you had had any con¬ 
nection with matters relating to the estate of Warren Mitchell, if so, 


what? 

4. State where this memorandum was from the time it was deliv¬ 
ered to vou in 1890 bv Mr. Russell? 

5. State whether or not any one ever made any request to see this 
memorandum or whether the same was concealed in any way what¬ 
ever ? 


0. Suite when was the first knowledge that vou. or your clients, 
so far as you know, had of the appointment of E. Iv. Pennebaker as 
administrator? 

7. After you learned of the passage of this Act and of the appoint¬ 

ment of E. Iv. Pennebaker as administrator, state what, if 
209 any, steps you took immediately as Attorney for the Arm¬ 
strongs? 

8. State what, if any conference you had with E. K. Pennebaker, 
administrator, after his return from Washington? 

9. Did you ever have any interviews with Pennebaker & Jones 
on the subject of the contest over their fee, if so, where did such 
a conference or conferences occur, who was present and what was 
said ? 


10. W as Henry E. Davis present at any of the interviews you had 
with John Paul Jones and C. D. Pennebaker, or either of them, and 
if so, state when and where he was so present and if you had any 
conversation on the subject of this fee, or the compromise thereof, 
and state what was said? 

11. Did you at any time have any interviews or conferences with 
Mr. John Paul Jones of the firm of Pennebaker & Jones in Louis¬ 
ville, Kentucky, and if so, state when and where it was and who 
was present and what was said and done? 

12. What was said at these conversations with Mr. Jones in Louis¬ 
ville as to the nature of the claim made by Armstrong, Summers 
and Wilson, whether as creditors, legatees or cestui que trusts? 

13. Were you in Washington, D. C. on or about March 8, 1905, 
at the same time with Mr. Helm Bruce, and were you ever present 
with him at the office of Pennebaker & Jones about that time? 
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14. State when and where the stipulations dated June 7, 1905, 
between Pennebaker & Jones on the one part, and Armstrong, Sum¬ 
mers and Wilson respectively and separately on the other part, were 
signed and executed? 

210 15. After the making of these contracts, state what if 

anything, you did about notifying the administrator that 
your clients no longer objected to the payment to Pennebaker & 
Jones of a 50% fee. 

16. State what steps were taken by either you or Pennebaker & 
Jones to carry out the provisions of the contract that your clients 
had made with them on June 7, 1905? 

E. HILTON JACKSON, 

Att’y for Defts Armstrong, Summers, and Wilson. 

No cross-interrogatories to be filed. 

PERRY & MINOR, 

Attorneys for Defendant, American National Bank. 
HENRY E. DAVIS, For Self. 

JOHN E. LASKEY, 

For Defendant, Elizabeth D. Jones. 


Cross-interrogatories to Accompany Interrogatories Addressed to H. 

R. Phillips, of Louisville, Kentucky. 

X 1. Prior to the time mentioned in interrogative 4 were not you 
and your client both aware that E. K. Pennebaker as administrator 
had been authorized by one of the Courts of your State to enter into 
a contract as the representative of the estate of Warren Mitchell with 
Pennebaker & Jones for a contingent attorney’s fee of 50% of the 
amount of the recovery? 

X 2. Is it not a fact that the first proceeding commenced by you 
or your client in the Courts of Kentucky to assert your claim 
211 against the estate of Warren Mitchell consisted in filing a 
claim for such a proportion of the entire appropriation made 
by Congress as the number of bales mentioned in the memorandum 
to Warren Mitchell’s will as belonging to Armstrong, Wilson & Sum¬ 
mers bore to the whole number of bales of cotton for which the ap¬ 
propriation was made? If such was not the fact state what the facts 
were. 

X 3. Have you not a copy of the paper referred to in the preced¬ 
ing question and will you attach it to your deposition? 

X 4. At the time you filed this petition or bill or complaint or 
whatever may be the technical name of the paper in which you 
stated your claim in the Kentucky Court were you not aware that the 
administrator had in his possession only haif of the amount you 
were claiming. 

X 5. Is it not a fact that prior to the determination of the various 
questions presented to the Kentucky Court that you or your clients 
entered into a stipulation with the parties interested in defeating 
your claim that you would share with them this fund in the Ameri- 
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can National Bank as soon as your rights to it were fixed by the 
decision of the Kentucky Court. 

X 6. Have you a copy of this stipulation? If so attach it to this 
deposition as part of vour answer? 

X 7. Have you any interest in the subject matter of this contro¬ 
versy other than that as attorney for some of the parties interested? 
X 8. Is it a fact that you were present in Washington at the tak¬ 
ing of the deposition of Charles D. Pennebaker and Henry E. 

212 Davis and that during the taking of said deposition you were 
in constant consultation with Mr. Jackson attorney of rec¬ 
ord for the defendants herein and that you are at the present time 
together with Mr. Bruce and Mr. Pierce the attorneys and counsel 
for the defendants in this litigation? 

213 H. R. Phillips, a witness of legal age, produced on be¬ 
half of defendants, Armstrong, etc., being by me first duly 

sworn, according to law, being examined on the following inter¬ 
rogatories to him propounded in that behalf, makes oath, deposes 
and says as follows, that is to say— 

Answer to Interrogatory No. 1: 

My name is II. R. Phillips, residence, Louisville, Kentucky, age 
32, occupation lawyer. 

Answer to Interrogatory No. 2: 

I was employed in conjunction with Mr. Helm Bruce, as attorney 
for the estate of C. Q. Armstrong, in the latter part of February, 
1905. 

About the 1st of March, 1905, I was employed by R. T. Wilson 
to represent him as his attorney. 

Answer to Interrogatory No. 3: 

Warren Mitchell died in 1889, domiciled in Louisville, Jefferson 
County, Kentucky, leaving a last will which was duly probated, and 
which is frequently referred to and set out in the pleadings in this 
action. Samuel Russell was nominated by this will as executor, 
and duly qualified as such. In the spring of 1890 Mr. Russell em¬ 
ployed me as his attorney to bring a suit in the Chancery Court 
of Jefferson County, Kentucky, to settle his accounts as such execu¬ 
tor. At the time of this employment, Mr. Russell gave me all the 
papers in his hands relating to this trust, among which was a copy 
of the will and the original memorandum mentioned in Article 4 
of Warren Mitchell's will, it being the memorandum men- 

214 tioned in the agreement herein of June 7th, 1905, between 
Pennebaker A Jones, and Armstrong, Summers and Wilson. 

Answer to Interrogatory No. 4: 

I had this memorandum in my possession from the time it was de¬ 
livered to me by Mr. Russell in 1890, until the same was filed as an 
exhibit with the answer of John A. Armstrong, administrator of 
C. Q. Armstrong, in the case of E. K. Pennebaker, administrator, 
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vs. Fleming Williams, etc., in the Jefferson Circuit Court of Ken¬ 
tucky. 

Answer to Interrogatory No. 5: 

From the time the memorandum was given to me in 1890, until 
the same was filed in Court, as above stated, it was subject to inspec¬ 
tion of anybodv at anv time. I remember that about the time the 
Act of Congress, appropriating this fund to E. K. Pennebaker, ad¬ 
ministrator, Mr. John A. Armstrong came to me and obtained a copy 
of the memorandum. The existence of this memorandum was never 
concealed from anybody, and would have been shown, upon request, 
to anyone desiring to see it. 

Answer to Interrogatory No. 6: 

Neither I, nor so far as I know, either of my clients, knew of the 
appointment of E. K. Pennebaker as administrator until the notice 
appeared in the paper some time in February, 1905, of the passage 
of the Act of Congress. I know that Mr. Armstrong was ignorant 
of this fact by reason of the fact that only a very short time prior to 
the passage of the Act of Congress, he talked to me about 

215 qualifying as administrator of the estate. 

Answer to Interrogators No. 7: 

I went to the records of the Countv Court of Jefferson County, 
Kentucky, which is a Probate Court, and examined them to find 
when and how E. K. Pennebaker had been appointed as administra¬ 
tor with the will annexed of Warren Mitchell, and to see what bond 
he had executed, and I learned at that time, or soon afterwards, of the 
contract which E. K. Pennebaker, as administrator, had made with 
Pennebaker and Jones for the 50 per cent fee. After this I consulted 
with Mr. Helm Bruce, my co-counsel, and with Mr. Armstrong. Mr. 
Bruce had an interview with E. K. Pennebaker, stating that we ob¬ 
jected to the payment of a fee of 50 per cent as unreasonable. Some 
correspondence was had between Mr. Bruce and Mr. E. K. Penne¬ 
baker, and about the 1st of March Mr. E. K. Pennebaker, adminis¬ 
trator, went to Washington. 

Answer to Interrogatory No. 8: 

I saw E. K. Pennebaker soon after his return from Washington, 
which, I think, was about the middle of March, and he told me that 
he had collected this fund, and had paid 25 per cent to Pennebaker 
& Jones, on account of their fee, as we had agreed that he might pay 
this sum, and that they had sued him for the other 25 per cent in the 
Supreme Court of the District of Columbia. He notified me at the 
time that he expected us, that is, Armstrong and Wilson, whom I 
represented, to defend this suit, and either at this time, or 

216 soon after, he showed me a copy of the answer he had pre¬ 
pared to file in this case, and in which he acknowledged he 

had made up the contract, and setting up the fact that we had ob¬ 
jected to it. 

The suit of Pennebaker & Jones vs. E. K. Pennebaker, etc., was 
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filed in the Supreme Court of the Pistriet of Columbia, I think, on 
March 14th, 1905. 

After this notification from the administrator, I went to Washing¬ 
ton, in the latter part of April, T think about the 24th, for the pur¬ 
pose of employing counsel to fight the claim of Pennebaker & Jones, 
as set out in their suit against the administrator. 

Answer to Interrogatory No. 0: 

While in Washington, in the latter part of April, 1905, I called to 
see Messrs. Pennebaker & Jones, with a view of getting time to answer 
the suit which they had filed. Mr. C. P. Pennebaker and Mr. John 
Paul Jones were both present, I think, at some time during our talks, 
but Mr. John Paul Jones was the principal spokesman, and seemed to 
he in charge of the matter. Both seemed willing and rather anxious 
to avoid litigation, if it could he done by some settlement with my 
clients. My first interview with Messrs. Pennebaker & Jones was 
in their office in Washington, and we discussed the ease pretty fully 
from all standpoints. Our discussion was amicable, as they seemed 
to be desirous of some adjustment. T showed them a copy of the will 
and the memorandum, with which they seemed to be already fa¬ 
miliar. and T stated that we claimed under these to be entitled to par¬ 
ticipate in the distribution of the funds in the hands of the 

217 administrator. T explained to them my former connection 

with the Mitchell case, and told the history of this memoran¬ 
dum referred to in the will, and assured them that T thought I would 
be able to prove beyond any doubt the identity of the memorandum 
as that referred to in the will, and that if so, we believed it could be 
established as part of the will. They asserted, however, that the 
memorandum had never been probated, and could not be a part of 
the will, and it was argued hv them that the memorandum was not 
the memorandum mentioned in the will, because it showed on its 
face that it was dated in 1884. whereas the will was dated in 1886. 
and that therefore, it could not be the memorandum referred to in 
the will. My talks with Messrs. Pennebaker & Jones at their office 
in Washington. T think, were about the 25th and 26th of April. I 
am not now able to sav exactly who was present at all times during 
our talks, but I remember C. P. Pennebaker being present in the 
office, and being present at some of them, although he had very little 
to say on the subject. In the talk with Messrs. Pennebaker & Jones, 
the subject of the contract for their fee with the administrator was dis¬ 
cussed. Thev had already been paid, by our consent. 25 per cent, and 
T said to them that we were perfectlv willing that the administrator 
should pav a reasonable fee, but that we considered 25 per cent 
enough. We all agreed that a long litigation about the matter was 

undesirable, and they were afraid that a contest with us might 

218 arouse the other parties in interest to make the same contest. 

T told them we did not desire to have a fight over the fee ques¬ 
tion, but if compelled to do «o, we would, of course, base our contest 
on all available grounds, the principal one of which was that we con¬ 
sidered the contract one for lobbying services, as well as the fact that 
the administrator could not bind the beneficiaries and legatees under 
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the will for an unreasonable fee. I had my authorities with me on 
this subject, and we discussed it at some length. I also told them 
that we regarded the contract, which was one for a contingent fee for 
procuring legislation, as against public policy and therefore void. I 
never asserted or claimed to .Tones or C. D. Pennebaker that we were 
^ ^ i any contract that the administrator may have made, 

which was for a reasonable fee, but that no beneficiary under the will 
could be bound by a contract for anything more than a reasonable 
fee, unless he had consented to it. The final result of my talks with 
Pennebaker & Jones, at their office was that they made a proposition 
to accept 33^ per cent of the proportion shown in the memorandum 
and will, in so far as Armstrong and Wilson were concerned, and 
agreed that the difference between the 33^ per cent and 50 per cent 
should he deposited in some Trust Company in Washington to await 
the decision of the Kentucky Courts, on the validitv of the claims 


we were asserting. Thev said “It may be that the Kentucky Courts 
will not sustain your claim on any basis; they may not hold you en¬ 
titled as owner of the cotton, or they may not construe the 
219 memorandum as part of the will, or adjudge you entitled to 
anything by reason of the provisions of the will and memo¬ 
randum, in which case you would not have anv interest in the mat¬ 


ter, and therefore would not he entitled to object to any fee that 
might be charged.” I told him that I thought this was a perfectly 
reasonable contention and a proper provision. 


Answer to Interrogatory No. 10; 

My recollection is that after having a couple of talks with Penne¬ 
baker & Jones, as the previous answers relate, and after they had 
made their offer of compromise, I did have a talk with John Paul 
Jones, at which Mr. Henry E. Davis was present. This talk, T am 
sure, took place in my room in the New Willard Hotel. Tn this con¬ 
versation with Mr. .Tones, Mr. Davis and myself. Mr. .Tones told him 
they had made an offer of compromise, and it was agreed that noth¬ 
ing should be done with the suit until I could return to Kentucky, 
and consult with the various Armstrongs, who were quite scattered, 
and obtain their authority to accept their proposition. During this 
talk, as T remember it. this memorandum or a copy thereof, was dis¬ 
cussed and read, and T stated our position in the matter, it being, 
that we claimed this to be the memorandum mentioned in the 
Fourth Paragraph of Mr. Mitchell’s will, by which he had directed 
his executors to settle with the parties interested with him in accord¬ 
ance with this memorandum. T think Mr. Davis inquired the history 
of the memorandum, and T gave it to him, and T assured him that T 
believed we would be able to establish the identity of the mem- 
220 orandum as that referred to in the will, and that we believed 
the Kentucky Courts would construe it as a part of the will, 
although it had not been probated. 

Mr. Davis took the position, however, that the memorandum was 
not testamentary in character and could not be construed as part of 
the will as it had never been probated. T explained to him that we 
claimed under the will and memorandum; that we were entitled to 
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receive part of the funds, which the administrator had collected 
under the Act of Congress, according to the directions of Mr. Mitch¬ 
ell’s will, as set forth in this memorandum. 

I returned to Louisville, Kentucky, I think the next day after this 
interview and got into correspondence with the Armstrong people, 
who did not reside in Louisville, with a view of getting their author¬ 
ity to accept the proposition which had been made by Pennebaker & 
Jones. There was opposition and the matter dragged along without 
mv being able to get the consent of all the parties to it. 

Some time about the middle of May, 1905, I went to New York 
and stopped in "Washington on my way back to Louisville, I called 
at the office of Pennebaker & Jones, in* Washington, and had a talk 
with them. I told them T had been unable to get the consent of all 
the Armstrong heirs to their proposition for a 33^ per cent fee, 
and after some little talk, they said thev would take 30 per cent if I 
could get the proposition through, and that, if on my return to Louis¬ 
ville. T could get my clients to accede to this proposition. Mr. 
*2*21 .Tones said he would come out to Louisville, and we would 
draw up the contract and have it signed here. T accordingly 
left Washington on the same day and returned to Louisville. My 
clients did finally accede to the 30 per cent proposition, and in the 
latter part of May T wrote to Pennebaker S: Jones to this effect. In 
accordance with our previous agreement, Mr. Jones came to Louis¬ 
ville about the first week in June. T think about the 5th of .Tune. I 
know that he was here for several days and in consultation during 
that time with Stanley P. Pearce and myself in my office in the 
Louisville Trust Building. 

Answer to Interrogatory No. 11: 

Mr. John Paul Jones came to Louisville, as I have stated above, 
some time earlv in June, some time around tlie 1st of June, as lie 
had notified me he would. T had notified Stanley D. Pearce, of St. 
Louis, who represents the estate of Walter W. Summers, deceased, 
that Mr. Jones would be in Louisville about the 1st of June, and Mr. 
Pearce came to Louisville at that time and met Mr. Jones in my 
office. Our talks with Mr. Jones, and the drawing up of the stipula¬ 
tions between Pennebaker & Jones and Armstrong, Summers and 
Wilson’s representatives extended over several days; the various feat¬ 
ures of the case were talked over and put into the contract, as we 
agreed upon the terms in which they should be stated. The original 
memorandum itself was shown to Air. Jones and we went over again 
the nature of our claim, that is. that we claimed for Armstrong, Sum¬ 
mers and Wilson that they were entitled to an interest in the 
222 cotton, which had been seized, and further that Mr. Mitchell, 
by the 4th Clause of his will, had directed his executor to 
settle with these parties, according to a memorandum which was re¬ 
ferred to in his will and as stated in the contract itself, said memo¬ 
randum was then produced and asserted to be the one mentioned in 
the will. This was not conceded by Mr. Jones. Mr. Pearce, more 
than myself, discussed with Mr. Jones the validity of the contract 
between Pennebaker & Jones and the Administrator. They re¬ 
viewed at some length the authorities on the question of lobbying 
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contracts, but as I bad, for my clients, already reached an agreement 

with them, I did not go into this discussion. We at no time in this 

discussion claimed that we were not bound bv any contract that the 

«/ 

administrator might have made for a reasonable fee, but the object 
of the contract was simply to remove the objections which we had 
made because of the unreasonableness of the fee. I suggested during 
the conference at my office with Mr. Jones and Mr. Pearce, that as 
Armstrong, Wilson and Summers would be chargeable under the 
will, not only with their proportion of the fee paid to Pennebaker <fc 
Jones, but also for payment which was provided in the will for Mr. 
Mitchell, for his services, and expenses incurred by him in the prose¬ 
cution of this claim during his life time, and perhaps other expenses 
incident to the settlement of the estate of Warren Mitchell, that it 
would be impossible for us to tell the amount that we would receive 
in the final distribution of the estate, and that therefore, it 

223 should be clearly understood and inserted in our agreement 
that we were to receive the amount which Pennebaker & 

Jones were to refund, no matter what amount we might secure by the 
judgment or order of the Courts of Kentucky by reason of our 
claims, and that our claims in the courts of Kentucky should in no 
wise be diminished or affected by our right or title to the fund which 
was to be deposited in the American National Bank. To this Mr. 
Jones consented and this provision was inserted in Clause 5 in the 
stipulation. 

Answer to Interrogatory No. 12: 

As in my previous conversation with Pennebaker & Jones, in 
Washington, 1 had always claimed that we were entitled to partici¬ 
pate in the division of the funds in the hands of the administrator 
by reason of the will and memorandum of Warren Mitchell, and so 
in the discussion had at Louisville, this was still my contention. 
There was never at this time or at any other time, any assertion made 
by Mr. Pennebaker or by Mr. Jones, that I have any recollection of, 
that we were to recover as creditors of the estate, or solely as the 
owners of the cotton. Our rights, as 1 asserted them, and as as¬ 
serted by Mr. Pearce in the talks with Mr. Jones, at Louisville were 
just as we have stated them in the contract itself and as I have set 
out above, namely, that our clients had an interest in the cotton, and 
that further than that, Mr. Mitchell had directed his executors to set¬ 
tle with them, and that thereby it became the duty of the 

224 executor to pay them as directed in the will. We claimed 
under the will and the court has adjudged that we are so 

entitled. 

Answer to Interrogatory No. 13: 

I was not in Washington at that time, and so far as I know, I have 
never been in Washington at the same time with Mr. Helm Bruce. I 
know that I have never seen him in Washington, and I have never 
been present with him in Mr. Jones’ office, or anywhere else in Wash¬ 
ington, at any time. 
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Answer to Interrogatory No. 14: 

They were prepared, as I have stated above, by myself and Mr. 
Stanley I). Pearce and Mr. John Paul Jones at my office in Louis¬ 
ville, of Kentucky, and the name of Pennebaker A Jones was signed 
to it by Mr. Jones in my presence, in my office, in Louisville, Ken¬ 
tucky, and the signatures were made for the other parties to the con¬ 
tract. at the same time and place. 


Answer to Interrogatory No. 15: 

1 think on the same day Mr. Helm Bruce and I prepared a letter 
for John A. Armstrong, Administrator etc., to send to Mr. E. K. 
Pennebaker, administrator, notifying him that we no longer objected 
to the payment of the fee of 50 per cent to Pennebaker <k Jones, but 
consented to same, and authorized him, so far as we were concerned, 
to pay it. 1 prepared a similar letter for it. T. Wilson. This letter 
I sent to New York, and it was copied in Mr. Wilson’s office, 
225 and returned to me with his signature. By reason of the fact 
of its being written in New York, it is dated June 13th. The 
original of this letter was tiled by Mr. E. K. Pennebaker with his 
deposition in the case of E. K. Pennebaker, administrator etc. vs. 
Fleming Williams etc. in the Jefferson Circuit Court. 1 file herewith 
a certified copy of same, marked “Exhibit Phillips No. 1.” This 
letter, after it was signed by Mr. Wilson, was sent to me, and by me 
delivered to Mr. E. K. Pennebaker. 


Answer to Interrogatory No. 1(5: 

Mr. Jones returned to Washington and the matter dragged along 
for some time, some months afterwards, the provisions of the con¬ 
tract, so far as paying Pennebaker & Jones the balance of their 
fee, and the deposit of the amount which had been agreed would he 
deposited with the American National Bank, was carried out by the 
original decree in this action, and the filing of the receipt of the 
American National Bank receipting for the funds it had received, 
which it was holding under these contracts. 

Answer to Cross-interrogatory No. 1: 

Interrogatory No. 4, addressed to me is ‘‘State where this memo¬ 
randum was from the time it was delivered to you in 1890 by Mr. 
Russell?” 

I do not suppose this question refers to Interrogatory No. 4 of 
the direct examination, but 1 would say that the first knowledge that 
I had, or, so far as I know, that my clients had, of the contract 
226 of E. K. Pennebaker, administrator, with Pennebaker Jones, 
was when I examined the records in the Jefferson County 
Court and found this contract. I had been informed, either by Mr. 
Pennebaker or some one else, prior to my searching the records for 
the contract, that such a contract had been made, and my impression 
is that Mr. Pennebaker told me it was of record in the Jefferson 
County Court. I think I did not see the contract itself for some days 
after we had made our objection to the amount of the fee. 
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Answer to Cross-interrogatory No. 2: 

We did file answers in the suit which the administrator brought, 
requesting to have the will of Warren Mitchell construed, and to 
settle his accounts as administrator, and in these answers we set out 
the nature of our claims, for instance, as to Armstrong, we set out 
the death of Mr. C. Q, Armstrong in 1862, and the appointment 
of Mr. John A. Armstrong as administrator de bonis non, and the 
fact that several years prior to 1861, the testator, Warren Mitchell, 
and C. Q. Armstrong were partners doing a general merchandise 
business in Louisville, Kentucky, and we set out the fact that War¬ 
ren Mitchell had in his possession at Savannah, Georgia, 738 bales 
of cotton more or less, of which 400 bales were held by him as sur¬ 
viving partner of Mitchell & Armstrong, that the cotton was seized 
by the military authorities of the United States and sold, and that 
the amount of the proceeds, to-wit, $128,692.22, went into the Treas¬ 
ury of the LTnited States, and the fact that at all times after the 
death of said C. Q. Armstrong, in 1862, up to the seizure 

227 of said cotton by the military authorities of the United 
States, Warren Mitchell was acting as the surviving partner 

of Mitchell & Armstrong, and that as such surviving partner, he 
was accountable for the one half interest of said Armstrong, and 
that Warren Mitchell had always acknowledged the interest of the 
Armstrong estate, and further we set up the fact that Warren Mitch¬ 
ell had died, leaving a last will, which is the will of Warren 
Mitchell, filed with the complainants’ petition as Exhibit A., and 
we set out the following provisions in that will in reference to our 
claim:— 

“Should my executor recover the amount due me from the Gov¬ 
ernment, memorandum of said claim is made a part of this will, 
and is attached and will guide him in settling between the parties 
interested with me in said claim and to fix the fair compensation 
for mv expenses and services to be deducted from the whole proceeds 
before a division is made, and my portion of the proceeds I wish 
distributed as follows” etc. 

We set out further that the memorandum referred to in said 
fourth clause of said will was in the handwriting of the testator, 
signed by him, and that it was the memorandum referred to in said 
4th clause of the will, and was a part of the will. 

It is true that in the prayer in said petition we did claim as set 
out in the memorandum, and prayed for a recovery of the specific 
amount of money, but this was done, because we were unable 

228 at that time to tell what costs or charges would be taken out 
of the estate, before anything would be allowed to us. We 

also prayed for all proper and general relief. The same is true of 
the answer of R. T. Wilson—a construction of the will and memo¬ 
randum referred to was prayed for. 

Answer to Cross-interrogatory No. 3: 

I have my file copies of the pleadings above referred to, and they 
are copies, with the exception of blanks for signatures and oaths, 
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and I file them herewith as part hereof, marked Exhibits Phillips 
No. 2 and No. 3. 

Answer to Cross-interrogatory No. 4: 

We were aware of the fact that the administrator had paid out 
by our consent, according to our agreement, 25 per cent of the 
amount that he had received, to Pennebaker & Jones, and that the}’ 
had tied up another 25 per cent by the suit in Washington, and we 
conceded the fact that whatever had been paid, or that might there¬ 
after be paid to Pennebaker & Jones, would have to be paid out of 
the whole estate, and our proportion under the will would be re¬ 
duced, and would also be reduced by whatever costs and expenses 
would properly be chargeable in the administration and settlement 
of the estate in Kentucky, and in all proceedings, subsequent to the 
date of making the contract with Pennebaker & Jones, we never 
denied that their fee should be charged against the whole fund, be¬ 
fore we would be entitled to receive anything. We never took 

229 the position by any pleading, argument or brief in the case, 
that the fee of Pennebaker & Jones and all other proper 

charge- would have to be paid out before we could receive anything. 

Answer to Cross-interrogatory No. 5: 

It is a fact that after the Judge of the Jefferson Circuit Court, 
Chancery Branch, Second Division, had entered a judgment in the 
action of E. K. Pennebaker vs. Fleming Williams etc. that we did 
enter into a stipulation with certain of the residuary legatees, com¬ 
monly called the Mitchell heirs, by which it was provided that we 
would share with them, the amount for which they held judgment 
against the administrator in this settlement suit, and that they 
should share with us in like manner the funds or deposit in the 
American National Bank, in Washington. This agreement was 
made necessary and brought about by the desire of all parties that 
the fund then in Court in Kentucky, should be distributed accord¬ 
ing to the judgment which had been entered in the Jefferson Cir¬ 
cuit Court. In this judgment in the Jefferson Circuit Court, Arm¬ 
strong, Summers and Wilson had been charged with their propor¬ 
tion of the fee at the rate of 50 per cent, and the administrator had 
been credited by that amount, that is, on the full 50 per cent fee, 
as far as their proportion is concerned. The Mitchell heirs, however, 
had recovered a judgment for the difference between 50 per cent 
and 35 per cent, which the Court in Kentucky had held to be a rea¬ 
sonable fee for Pennebaker & Jones, against the adminis- 

230 trator, and the Court had directed Armstrong Wilson and 
Summers to collect, if they could, the amount on deposit to 

which they were entitled under tlieir contract with Pennebaker & 
Jones, and of the fund which they should so collect, they should 
pay into Court the sum of $3412.50, and it was threatened by the 
Court, although the judgment had been entered, to delay the dis¬ 
tribution of the entire fund until this amount was collected, and it 
was simply to settle this dispute, and to avoid the delay that this 
compromise was made with the Mitchell heirs. It was stated in said 
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stipulation that the compromise should in no way affect the right 
of any party to take an appeal to the Court of Appeals, and that 
should the Court of Appeals hold Armstrong, Summers and Wilson 
had no right or title to any part of the fund collected, by the admin¬ 
istrator, this contract should be of no effect, provided the rights of 
the parties should be changed or reversed by a decision of the Court 
of Appeals, or any other Court to which said judgment might be 
taken by appeal, substantially changing the relative rights of the 
parties as fixed by the judgment of the lower court. The rights of 
the parties were changed by the Court of Appeals, and said stipula¬ 
tions became null and void, and no effort was ever made to carry 
them out in any respect whatever. Said stipulations did not and 
could not in any way affect the rights of Pennebaker & Jones under 
our contracts with them, nor any other state of facts, nor were said 
stipulations in any sense or in any way conclusive. 

231 Answer to X Interrogatory No. 6: 

I have searched my files for a copy of this stipulation, but have 
been unable to find it. This litigation has extended over many 
years, and if I kept a copy of the stipulation at the time, it has been 
lost. I will see if I can obtain a copy of it, and if so, will file it as 
part of my deposition, marked “Exhibit Phillips No. 4.” 

Answer to X Interrogatory No. 7: 

None. 

Answer to Cross-interrogatory No. 8: 

I was present in Washington at the time the deposition of Charles 

D. Pennebaker was taken, and was in consultation with Mr. Jackson, 
the attorney of record for the defendants herein, but I was not 
present when the deposition of Mr. Henry E. Davis was taken, nor 
was I in Washington at the time. I had hoped to be present, but 
was unable to stay for the taking of the deposition. 

I am attorney, with Mr. Helm Bruce, for John A. Armstrong, ad¬ 
ministrator, and am also attorney for the estate of Mr. R. T. Wilson; 
Mr. Pearce represents the claim of W. W. Summers, with which 1 
have no connection. 

H. R. PHILLIPS. 

232 Testimony on Behaif of Plaintiff. 

Filed June 29, 1911. 

******* 

Washington, D. C., April 22, 1911—10:30 a. m. 

Met, at the law offices of Charles Francis Carusi, Metropolitan 
Bank Building, Washington, D. C., at the above date and hour, for 
the purpose of taking testimony on behalf of the Plaintiff in the 
above entitled cause. 

Present; Charles Francis Carusi, Esq., of counsel for Plaintiff', 

E. Hilton Jackson, Esq., attorney for certain defendants, Charles D. 
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Pennebaker, the Plaintiff, IT. R. Phillips, Esq., Member of the bar 
of Louisville, Kentucky, and George C. Shinn, Examiner in 
Chancery. 

Thereupon, Charles D. Pennebaker, the Plaintiff, appearing 
as a witness for himself, being first duly sworn by the Examiner, 
was examined and testified as follows: 

Direct examination. 

By Mr. Carusi: 

Q. Please state your name, residence and occupation? A. 
Charles D. Pennebaker. lawyer, Metropolitan Bank Building, Wash¬ 
ington. D. C. 

Q. Are you the surviving member of the firm of Pennebaker and 
•Tones, who prosecuted the Mitchell claim against the United 

233 States and afterwards entered into the stipulations dated 
June 7, 1905. with Messrs. Wilson, Armstrong and Sum¬ 
mers? A. Yes. 

Q. State briefly the circumstances of your employment in the 
Mitchell case? 

Mr. .T ackson : We object to the question as calling for irrelevant 
and immaterial testimony. 

Mr. Carusi: This is offered as introductory to what follows: 

A. Under date of December 10, 1900, we received a letter from 
Zach Phelps, a lawyer of Louisville. Kentucky, relative to the case 
of Warren Mitchell. T investigated the case and wrote him that I 
did not care to undertake its prosecution as a claim against the 
government because of the decision of the Supreme Court. After¬ 
wards the case was again brought to my attention,—I don’t re¬ 
member how—but T took down a volume of the Supreme Court 
Reports and again read the decision referred to, and there found a 
concluding paragraph which did not appear in the official report, 
but which was in the Co-Operative Edition. 

Q. Did you again get into correspondence with any of the per¬ 
sons interested? A. Yes. I afterwards changed my mind about 
the case and continued correspondence with Warren Mitchell, who 
lived at Lemon City, Florida. 

Q. M hat relation, if any, is W arren Mitchell, to the claimant? 
A. Tie is a nephew. From him I obtained the names and addresses 
of all the known heirs and get in correspondence with them 

234 sending each a form of power of attorney and contract for 

fees. They were all returned. I then actively began the 
prosecution of the claims. 

Q. What knowledge, information or belief had you prior to the 
payment of the Mitchell claim by Congress, that anybody was in¬ 
terested in the cotton appropriated for, except Warren Mitchell? 

Mr Jackson: The question is objected to as being leading and 
as calling for hearsay evidence. 
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A. I had no such knowledge, information or belief. 

Q. What, if anything, did you discover in the examination of 
the claim itself tending to put you on notice that Mitchell was not 
the sole owner of this cotton? 

Mr. Jackson: I object to the question as leading. 

A. I never found anything whatever. On the contrary the rec¬ 
ords of the court and the findings of the Court of Claims showed 
that Mitchell was the owner of the cotton,—that he purchased it. 

Mr. Jackson: I object to the answer and move to strike out so 
much thereof as relates to the record and findings of the Court of 
Claims. The only competent evidence of such record and findings 
would be the production of a certified copy of the same. 

Mr. Cart si: I now offer in evidence a certified copy of the origi¬ 
nal findings of fact by the Court of Claims in the case of Warren 
Mitchell against the United States, and a certified copy of the ad¬ 
ditional findings of fact of said court, and &<k that the same be 
marked by the Examiner for identification. 

%j 

Note.— Said Findings of Fact are filed by the Examiner and 
marked C. D. P. Exhibit No. 1. 

235 Q. After the appropriation of this Mitchell money by 
Congress did you personally have any interview with any of 

the parties to these stipulations of June 7, 1905, or with any of their 
representatives, concerning the fees to be paid? A. The first inti¬ 
mation I had of anv difficultv as to the fee was from the Adminis- 

t 

trator. Tie came to Washington to get the money. He stated that 
some parties had appeared in Louisville, Kentucky, who claimed to 
have some interest or to be part owners of the cotton. Afterwards, 
in the adjustment of the matter as to the fee, Mr. Phillips (the 
gentleman who sits at my right,—indicating) came to Washington 
representing these adverse parties, and we had considerable dis¬ 
cussion about it, with the result the stipulations was drawn and 
signed. 

Q. At the interviews which you had with Mr. Phillips was any 
objection made to the payment of the fee of fifty per cent in the 
Mitchell case? A. The only objection was as to the amount. Mr. 
Phillips said he thought it was unreasonable. 

Q. What if any claim was made by Mr. Phillips as to the right 
of Messrs. Wilson, Armstrong and Summers, to contest the reason¬ 
ableness of the fee? 

Mr. Jackson : I object to the question on the ground that it is 
leading, and secondly, because it calls for testimony, the purport of 
which is to alter or vary a written instrument. 

A. Mr. Phillips’ objection was that Armstrong, Summers and 
Wilson were part owners of the cotton, and therefore they 

236 had a right to control the employment of counsel and to the 
fixing of the fee for services of counsel in prosecuting the 

claim. That was the position taken by Mr. Helm Bruce too. 

Mr. Carusi: You may cross examine, Mr. Jackson. 
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Cross-examination. 

By Mr. Jackson: 

Q. Didn't Mr. Elliott Iv. Pennebaker, when he came to Washing¬ 
ton, after the Bill became a law appropriating this money, tell you 
that a notice had been served on him bv some adverse claimants, 
and that that notice prohibited him paying a fee of more than 
twenty-five percent? A. Yes, that was the first thing he said. 

Q. That is all he said to you at that time? A. No. lie went 
into more detail than that. He stated the notice had been served 
on him and that the notice came from parties claiming to be owners 
of the property and that they did not consent to the payment of a 
fee of fifty percent, but did consent to a fee of twenty-five percent. 
Thereupon, a twenty-five percent fee was paid. 

Q. Did he not tell you that the ground of the protest was that the 
fee was unreasonable? A. Yes. 

Q. And that that was the ground of the protest stated to him in 
the notice that previously had been served on him by the Armstrong, 
Summers and Wilson interests? A. T do not remember that his 
statement was based on the contents of the notice, lie told me 
about the notice. 

Q. Then the whole impression made on your mind by Elliott K. 
Pennebaker upon the occasion of the interview referred to 

237 was that the Armstrong, Summers-Wilson interests had pro¬ 
tested against the payment of your full fee of fifty percent 

on the ground that it was unreasonable? 

Mr. Carusi : I object to the question. The witness has already 
stated what Elliott Iv. Pennebaker told him. 

A. His statement was to the effect that these adverse parties had 
suddenly appeared and claimed that the fee was unreasonable and 
that they never employed us to prosecute the claim. I think that is 
about the substance of his statement to me. 

Q. Did he at the time show you a copy of the Will of Warren 
Mitchell? A. I think not, 

Q. Did you not at the time of that interview have in your posses¬ 
sion, as attorneys for the estate of Warren Mitchell, a copy of his 
will? A. We may have had. I cannot recall that positively. Prob¬ 
ably we did. 

^ Q. Can t you recall as a matter of fact that you did have it? A, 
No. Likely we did. I have looked for that paper but have not 
found it. 

Q. I ask you independently of whether you had it in your pos¬ 
session at that time, whether or not you had* seen prior to this inter¬ 
view with Elliott K. Pennebaker, a copy of the Will of Warren 
Mitchell? A. I think I had. I think we had it, but I have not 
been able to find it. 

Q. Did you not have in mind at that time, generally, the contents 
of that Will? A. Yes. 

238 Q. Do you not recall at that time that that Will referred 
among other things to a certain memorandum which set 
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forth and declared the interests of Armstrong, Summers and Wilson, 
and that that memorandum was referred to by the testator Warren 
Mitchell, as the memorandum which was to be made a part of his 
Will? A. There was some statement of that sort in the Will, but 
no memorandum. There was no memorandum attached to the Will 
at that time. It was referred to. 

Q. The memorandum was referred to in the Will in the manner 
in which I indicated in my previous question? A. Yes. That is 
my recollection, but the memorandum was not attached, if I had a 
copy. I don’t say I did have a copy of the Will, but I had some- 

. thin 8- 

Q. Don’t you recall on the occasion of the interview in question, 
that Elliott K. Pennebaker came here after the passage of this Act 
on the 24th of February, 1905, in response to a notice from you, 
and brought with him a copy of the Will and a copy of the memo- 

) randum referred to in the Will and that he used these two 

documents in his interview with you in discussing the question of 
the protest of the Armstrong, Summers and Wilson interests against 
the reasonableness of your fee? A. I do not remember whether 
Elliott had that copy of the Will then or not. 

Q. You can’t say that he did not have it? A. No. 

Q. He might have had it and you might have seen it? A. I 

might have seen it at that time. When I first saw 

239 it there was no memorandum. I don’t remember it. 

Q. Do you remember approximately the date of this inter¬ 
view with Elliott K. Pennebaker? A. It was about the first of 
March, 1905. Possibly the third or fourth,—’round about the first 
part of March. 

Q. It was subsequent to this interview that you had this con¬ 
ference or conversation with the Messrs. Phillips and Bruce? A. 
Yes. 

Q. How long after it? A. Not very long,—pehaps two or three 
weeks. Perhaps a little longer. 

I Q. When you interviewed Mr. Phillips your recollection is that 
Mr. Bruce was also present? A. I don't remember whether he was 
or not. He was here, but whether he came with Mr. Phillips J 
can’t say. 

Q. So you cannot state whether any of the • interviews you had 
with Mr. Phillips were had in the presence of Mr. Bruce? A. No, 
I can’t state positively. 

Q. During these interviews, who else was present with you and 
Mr. Phillips, if you remember? A. I think Mr. Harry Davis was 
present, and my partner, Mr. Jones, who is dead. 

Q. Who else was present during any interviews you had with 
Mr. Bruce? A. Possibly the same parties. 

Q. Are you sure as to whether one or both of these gentle- 
240 men were present, or either of them? A. I know Mr. Jones 
was present and I think Mr. Davis was,—we called him over 
the ’phone. 

Q. Where did the interview take place? A. In my office, 1331 
. F Street, N. W. 
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Q. At the interviews both with Mr. Bruce and Mr. Phillips Mr. 
Davis was present? A. Yes. The only interviews I remember with 
Mr. Bruce and Mr. Phillips was in my office. 

Q. When these were present jointly or separately? A. I don’t 
remember that they were present jointly. 

Q. You say that Mr. Phillips and Mr. Bruce both on behalf of 
the Armstrong. Summers-Wilson interests protested against the rea¬ 
sonableness of the fee of Pennebaker & Jones? A. Yes. 

Q. And during the period of these interviews with Messrs. Phillips 
and Bruce, vou were not onlv fullv aware of the contents of the 

i «- « 

Will of Warren Mitchell, but also of the provisions of this memo¬ 
randum which was referred to in the Will? A. Yes. 

Q. And you were aware that this memorandum set forth in full 
detail the respective claims of Armstrong, Summers and Wilson, 
and that Warren Mitchell, in and by the said Will, declared it to be 
his intention that this memorandum should he probated as part 
of his Will. Is that correct? A. In part. I was aware 

241 of the Will, or what purported to he the will of Warren 
Mitchell. I was aware of the memorandum that was to be 

attached to the Will, and I was aware that this memorandum pur¬ 
ported to set forth that certain persons had an interest in certain 
cotton. But whether it set forth the exact interests of these persons 
I did not know. 

Q. These persons were Armstrong, Summers and Wilson? A. 
Yes. 

Q. At that time this memorandum had not been admitted to 
probate as part of the Will, had it? A. I think not. 

Q. Did you not. upon the occasions of these interviews in ques¬ 
tion, take the position that this memorandum was not of testamen¬ 
tary effect? A. Yes: 1 contended that the memorandum was not part 
of the Will, and even if it was a part of the Will, that Armstrong, 
Summers and Wilson were not the owners of a hale of the cotton, and 
if thev took at all. thev took through the Will and not outside of it. 

* t 

Q. Did not Mr. Phillips and Mr. Bruce, on the occasions of 
the interviews referred to, take this position, among others: that 
this memorandum was of testamentary effect, and that it was part 
of the Will of Warren Mitchell? A. Thev did, and the Court of 
Appeals of Kentucky has so decided. 

Q. Then that was one of the contentions made by Messrs. 

242 Bruce and Phillips, one behalf of their clients, namely, that 
they were claiming under this memorandum which they as¬ 
serted to be a part of the Will? A. Their principal contention was 
that they were joint owners of the cotton with Mitchell, and they 
referred to this memorandum and relied on it as evidence of owner¬ 
ship. 

Q. Did they not also make the contention with reference to this 
memorandum that it was of testamentary effect, and that on that 
account they were claiming the interests set forth in that memo¬ 
randum against the estate of Warren Mitchell? A. That is the 
contention they made. That is, they pretended to take outside of 
the Will, as owners of the cotton. 
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Q, Then they claimed, as I understand you Mr. Pennebaker, both 
under this memorandum as owners and both as legatees under 
the will as evidenced by the reference in the will to the memo¬ 
randum? A. I don’t remember that they presented any conten¬ 
tion other than that they — joint owners with Mitchell of the cotton, 
and for that reason had a right to control the fee. 

Q. Didn’t they claim that this memorandum was of testamentary 
effect? A. Yes. We claimed that if they took at all they took 
under and through that Will and not outside of it, as owners of 
the cotton. That is the whole contention, boiled down. 

Q. They were claiming also that they took under the Will? A. 

I don’t remember that they ever presented that contention. 

243 If such a contention was presented, I do not recall it. 

Q. They were claiming an interest, as evidenced by this 
memorandum which was referred to in the Will, against the estate 
of Warren Mitchell, were they not? A. They claimed that they 
were joint owners with Mitchell of certain cotton, and referred to 
certain memorandum under the Will as evidence of their owner¬ 
ship, and being joint owners, they maintained the right to con¬ 
trol the fee. 

Q. You raised the contention thereupon that this memorandum 
was not of testamentarv effect? A. Yes, I mav have done that. 
My particular contention was that they did not own a bale of the 
cotton, and that if they took at all they took through the will and 
not outside of it. 

Q. Was not their contention that they took under the Will, as 
well as owners? A. No. I don’t remember that, at all. If thev 
took through the will the} T would own it. 

Q. How many interviews did you have with Mr. Phillips? A. 
I don’t think I had verv manv. 

Q. How many with Mr. Bruce? A. I don’t remember. 

Q. This money was appropriated about February 22nd? A. 
February 24, 1905. 

Q, How long after that were the vouchers turned over to Mr. 

Elliott K. Pennebaker as Administrator? A. Early in 

244 March. 

Q, Of the same year? A. Yes. The exa<*t date, by 
reference to my books, I find is March 3, 1905, when the Treasury 
warrant was turned over to Mr. Elliott K. Pennebaker. 

Q. Then it was prior to March 3rd, that you had this interview 
with Elliott K. Pennebaker, when you notified him about the ap¬ 
propriation? A. Yes sir. 

—. I believe this suit was instituted bv Pennebaker & Jones 
against Elliott K. Pennebaker to have adjudicated the question of 
your fees, on the 14th of March, 1905? A. I don’t remember. It 
is a matter of record. 

Q. I hand you certain letters dated March 14, 15, 17 and 24, 
and June 14, all of the year 1905, addressed to Warren Mitchell, 
Esq., Lemon City, Florida, purporting to be signed by Pennebaker 
& Jones. Please take these letters and state whether or not you can 
identify them as being the originals of the letters addressed by your 

12—2377a 
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firm as indicated by my question, on the dates named? A. (After 
examining letters) These letters appear to be authentic. The one 
of March 14, was signed by John Paul Jones; March 15, by Jones; 
March 17, by Jones; March 24, is signed “Pennebaker & Jones”, 
by “R”, which stands for Robb, a clerk in the office. Also the letter 
of June 14, 1905. 

Mr. Jackson: I now offer these letters referred to and identified 
by the witness, in evidence, and request the examiner to copy them 
in the record: 

245 Note. —Said letters are copied in the record by the Ex¬ 

aminer as follows: (See next page.) 

‘‘Pennebaker & Jones, 

Attorneys and Counsellors, 

1331 F Street. 

Diet. L. B. Washington, D. C., March 14, 1905. 

Warren Mitchell, Esq., Lemon City, Fla. 

Dear Sir: We are pleased to inform you that the Omnibus Claims 
Bill of Feby. 24, 1905 contained an appropriation to pay Elliott 
K. Pennebaker, administrator of Warren Mitchell, deceased, the 
sum of $128,692.11 and that Mr. Pennebaker has collected that 
amount from the Treasury of the United States and has partially 
made settlement with us according to the terms of our agreement 
with you. 

The records of Jefferson Co. Kentucky, show that Warren Mitchell 
left a will which was probated on March 6, 1889. For your full 
information we send you herewith a copy of this will. 

You will note that the 4th paragraph of the will refers to a certain 
memorandum as being attached to the will. This memorandum was 
not filed when the will was offered for probate. Since the passage 
of the Bill, however, the heirs at law of L. Q. Armstrong have pro¬ 
duced a paper in the handwriting of Warren Mitchell and signed by 
him and which bears an indorsement purporting to make it a part 
of his will, which states that 200 bales of the cotton in question be¬ 
long to L. Q. Armstrong; 40 bales to R. T. Wilson and 180 bales to 
1\ . Summers. 1 he heirs of L. Q. Armstrong have served notice that 
they propose to contest their rights based upon this memorandum. 

The necessary effect of this will be to tie up the distribution of 
this estate until such time as the rights of the contesting parties can 
be adjudicated. “It is wise, if not essential, that the interests of all 
the heirs be represented by the same counsel in Kentucky. We will 
co-operate with such counsel and give him whatever benefit there 
may be in our assistance without further charge to the estate than 
that provided for in our contract with you, excepting only our 
necessary expenses. We feel assured that our services will be'valu- 
able, if not indispensable, because of our familiarity with the facts 
of this case, if for no other rea<on. 

In view of the foregoing we would suggest that you authorize us 
to employ counsel in Louisville. We will make the best arrange- 
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ment we can with someone who. in our judgment, will be entirely 
competent to watch your interests. 

For your further information we also enclose you a copy of the 
memorandum which has been produced by the Armstrong 
heirs. 

246 We further call your attention to paragraph 5 of the will 
in which it is provided that certain debts owed by Warren 

Mitchell, aggregating about $20,000, shall be paid. The adminis¬ 
trator has made diligent search for these parties but has been unsuc¬ 
cessful to date. Please reply to this letter immediately. 

Very truly yours, 

PENNEBAKER & JONES.” 

“Pennebaker & Jones, 

Attorneys and Counsellors, 

1331 F Street. 

Diet. L. B. Washington, D. C., March 15, 1905. 

Warren Mitchell, Esq., Lemon City, Fla. 

Dear Sir: We have your favor of the 11th instant enclosing let¬ 
ter from the clerk of the Jefferson Co. court at Louisville, Kentucky. 
We have written you in detail and enclosed you copies of the will 
and memorandum. We, of course, are fully advised that the mem¬ 
orandum has never been probated but we think that the matter is in 
such shape that the claim of the Armstrong heirs can be defeated. 
This can only be accomplished, however, by litigation and we do not 
see that anything can be done until certain steps are taken in Louis¬ 
ville by the Administrator, which will be done at once. The ad¬ 
ministrator leaves the city this afternoon and will proceed at once by 
advertisement, etc. It will be necessary, as we wrote you, for all 
the heirs of Warren Mitchell to come into court and this should be 
done through one lawyer. We trust that you will give our recent 
letter earnest and prompt consideration and authorize us to employ 
counsel in Louisville. 

Very truly yours, 

PENNEBAKER AND JONES.” 

247 

“Pennebaker & Jones, 

Attorneys and Counsellors, 

1331 F Street. 

Diet. L. B. Washington, D. C., March 17, 1905. 

Warren Mitchell, Esq.. Lemon City, Florida. 

Dear Sir: We have just received yours of the 14th. We wrote 
you a day or two since enclosing you copy of the will of your late 
uncle and the memorandum which purports to be a part thereof. 
You will notice that the memorandum is dated in 1884 while the 
will is dated in 1886. Notwithstanding this the memorandum pur¬ 
ports to be a part of your uncle’s will. It of course could not be a 
part of an unexecuted will. The memorandum must therefore refer 
to some other will than the one which was probated. 
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We are glad to know that you have correspondence with your 
uncle covering about the period of the execution of these instru¬ 
ments and also referring to the claim. We wish that you would 
send us everything that vou have. We cannot at this distance tell 
what may he valuable and what not. 

We cannot at this time tell just what the best course to pursue will 
he but we are in constant touch with the administrator in Louisville 
who is intensely friendly to the heirs at law, and he will do all in 
his power to defeat the claim of Armstrong, Summers and Wilson. 

You may depend on us, of course, to do what we can in this mat¬ 
ter and we feel assured that our services will be required when 

248 the matter is brought to issue in the Jefferson County court. 
As stated in our former letter we hold ourselves in readiness 

to go to Louisville at any time and render any assistance in our 
power without charge to the heirs at law other than our actual ex¬ 
penses. 

Should it appear that you can be of service by coming to Washing¬ 
ton we will notify vou bv wire or letter. Just at this time, however, 
there is nothing which you can do here and it would only entail 
useless expense for you to make the trip. 

Please send us whatever letters you may have bearing on this 
subject and we will give the same careful attention and preserve 
and return them to you. 

A r ours very truly, 

PENNEBAKER & JONES.” 

‘‘Pennebaker & Jones, 

Attorneys and Counsellors, 

1331 F Street. 

Diet. L. B. Washington, D. C., March 24, 1906. 

\\ arren Mitchell, Esq., Lemon City, Florida. 

Dear Sir: W e have yours of the 21st instant and also registered 
package containing letters which we will shortly examine and we 
will report to you our views of the same. 

Very truly yours, 

PENNEBAKER & JONES. 
R.” 

249 

‘‘Pennebaker & Jones, 

Attorneys and Counsellors, 

1331 F Street. 

L. B. Washington, D. C., June 14, 1905. 

Warren Mitchell, Esq., Lemon City, Florida. 

Dear Sir: We have your favor of the 6th inst. and have to-day 
written to Mrs. Ida M. Fripp and Mrs. E. Gribble of Savannah, 
Georgia. Permit us to thank you for your consideration in referring 
the letters of these ladies to us. 

Our Mr. Jones returned from Louisville last night where he ha£ 
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spent a week or more in the matter of the Mitchell litigation. It is 
seriously to be regretted that the heirs could not have been prevailed 
upon to take our advice and all concentrate upon one representative, 
A number of attorneys interested in a suit always breeds confusion 
and dissension. 

Mr. Jones went prepared with authorities, etc., and we believe 
fully convinced Messrs. Leopold and Pennebaker that the claims of 
the Armstrong and Summers heirs and R. T. Wilson, could be de¬ 
feated. 

We have evidence which, no matter what view the Court might 
take of the legal questions involved, in our judgment, puts the W. 
W. Summers claims out of the running. 

We further believe that we can beat the Armstrong and Wilson 
cases upon the law. 

Yours verv truly, 

PENNEBAKER & JONES. 

R.” 

250 Mr. Jackson: It is stipulated and agreed by and between 
counsel for the respective parties hereto that the foregoing 

copies of the original exhibits, as identified by the witness Charles 
D. Pennebaker, are correct copies of the originals, which, by con¬ 
sent, are withdrawn, as they have already been filed as exhibits in 

the Iventuckv Court. 

%/ 

Q. You say that you think Mr. Jones was present at some of these 
interviews you had with Messrs. Phillips and Bruce? A. All of 
them. 

Q. Are you quite sure that you were present at all the interviews 
they had with John Paul Jones? A. I know I was not. 

Q. Were not the conferences had by these gentlemen while in 
Washington primarily with John Paul Jones? A. Yes. 

Q. Now at that time no stipulations were entered into for Penne¬ 
baker & Jones and the interests of Armstrong, Wilson and Sum¬ 
mers,—on the occasion of the interviews with Messrs. Phillips and 
Bruce in Washington? A. No, so far as I know. 

Q. Is it not true that these stipulations of June 7, 1905, were 
actually drafted and entered into in Louisville, Kentucky? A. I 
don’t know. I don’t know where they were drafted. 

Q. Do you know where they were executed? A. No, I don’t 
remember that either. 

Q. Do you not know that John Paul Jones, prior to the 

251 execution of the Stipulations on the 7th of June, 1905, went 
to Louisville, Kentucky, for the purpose of having a con¬ 
ference with tlie attorneys for Armstrong, Summers and Wilson in¬ 
terests, looking to the adjustment of your fee, in the light of that 
protest against the payment of the same? 

Mr. Carusi: This question apparently is preliminary only, and 
I give notice to counsel that I shall object to any testimony as to 
any transaction between John Paul Jones and the other parties to 
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the stipulations or their counsel, fit which Mr. Pennebaker was not 
present, on the ground of the incompetency of such evidence. 

A. Mr. .Tones did go to Louisville. Kentucky, in June 1905, but 
he did not go to make a stipulation with the Armstrong people. The 
object of his trip to Louisville was to appear in Court in some pro¬ 
ceeding there. The letter of June 14, 1905, which was offered in 
evidence by Mr. Jackson shows that Mr. Jones returned to Wash¬ 
ington on June 13, 1905. 

Q. Have vou in vour office files the copv of a letter which reads 

as follows: “May 29, 1905. IT. R. Phillips, Esq., 46 Louisville Trust 

Company Building, Louisvile Kv. Dear Sir: T have your favor 

of the 27th instant, enclosing memorandum of agreement in the 

matter of the claim of the Administrator of C. W. Armstrong 

against the estate of Warren Mitchell, etc. The matter will receive 

prompt attention and I trust to see you in Louisville the latter part 

of this week. T will write or wire vou when T leave this city. Yours 

« *- 

very truly, John Paul Jones.” 

Mr. Carusi: T object to the question on the ground that 

252 the reading of the whole letter is an attempt to testify as to 
transactions with deceased person, and further is not respon¬ 
sive to anything brought out in the direct examination. Now, Mr. 
Pennebaker. you may answer the question. 

A. No, T have no such letter. 

Q. Have you among the files of your office any of the correspond¬ 
ence carried on between IT. R. Phillips of Louisville and your firm 
as to the compromise of your fee. A. T have not. 

Q. Have you made a search of the files sufficiently to enable you 
to sav that vour office records do not contain anv such letter? A. T 

t i • 

can’t find anything of the sort. All T have is this bunch of papers 
which seems to he correspondence with other persons. After my 
partner’s death T asked his widow to come down to the office and 
remove his private papers, which she did. She took all the papers 
on his desk and among them T think were a .great many of the 
Warren Mitchell papers. 

Q. Didn’t you know Mr. Pennebaker that John Paul Jones was 
conducting these negotiations for the firm of Pennebaker & Jones 
looking to the compromise of your fee agreement? A. T knew that 
Mr. Jones had charge of this case, and was trying his best to set¬ 
tle it. 

Q. And his having charge of the case included the negotiations 
pending looking to the adjustment of the fee, and which culminated 
in the stipulations of June 7, 1905? A. Mr. Jones had charge of 
all matters pertaining to the case. 

253 Q. Including that matter? A. All matters relating to 
the case. 

Q. Didn’t you see these stipulations of June 7, 1905 after they 
were brought back from Kentucky? A. I don’t know that they 
were brought back from Kentucky. 

Q. When did you first see them? A. I can’t remember that 
even. I presume though, very shortly after they were signed. 
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Q. Who showed them to you the first time? A. I suppose Mr. 
Jones did. 

Q. Did he sign them? A. If you will let me see them I can tell 
you. 

Q. What is your recollection as to who signed them? A. My 
recollection is that I did not. 

Q. Did he sign them for the firm? A. If you will let me see 
them I can say. I don’t question the genuineness of the signature 
of Pennebaker & Jones but I did not sign it. 

Q. As soon as you saw them you found them to be satisfactory 
to you,—after they were shown to you by your partner, having been 
executed? A. Perfectly satisfactory, yes. 

Q. These stipulations of June 7, 1905, were filed in this case by 
your attorney Mr. Henry E. Davis, were they not? A. I presume 
so. 

Q. Who turned, them over to Mr. Davis, if you have in- 

254 formation? A. I presume Jones did. He had the papers in 
this case. 

Q. You did not? A. No, I did not. 

Q. I read the following from your deposition taken in the case 
of Pennebaker, Administrator against Fleming Williams, et al., 
pending in the Jefferson Circuit Court, Kentucky, Chancery Branch, 
Second Division, No. 39,590: “Of course, we objected very strenu¬ 
ously to splitting our fee in half and I got quite indignant over 
my brother’s obstinacy as 1 considered it and his refusal to carry 
out his contract; and I served notice on him that I would not per¬ 
mit him to take one dollar of that fund out of the jurisdiction of 
this court; that if there was any litigation over it, it must be had 
here, that 1 would not submit myself to the tender mercies of the 
Kentucky court.” Does this correctly report what you said in the 
deposition referred to? A. Yes sir. 

Q. Have you not a carbon of the letter addressed by your firm 
to Warren Mitchell, Esq., Lemon City, Florida, in relation to this 
matter, dated either March 6th or 8th, 1905? 

Note. —Witness produces carbon copy of letter. 

Mr. Jackson : I now offer this copy in evidence, to which no ob¬ 
jection is made by counsel, same being the office copy of the letter 
of March 8, 1905, addressed by Pennebaker and Jones to Warren 
Mitchell, Esq., Lemon City, Florida. 

Note.— Said letter is copied in the record by the Examiner, as 
follows: 

255 “Diet. L. B. March 8, 1905. 

Warren Mitchell, Esq., Lemon City, Florida. 

Dear Sir : We have your favor of the 24th, ult. and are happy to 
inform you that the Warren Mitchell claim was appropriated for in 
the ‘Omnibus Bill’ which became a law on that day. 

We regret to inform you, however, that complications have arisen 
which will at least delay the settlement of this estate. Your uncle, 
Warren Mitchell, left a will in which he referred to a certain memo- 
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randum to be considered as a part of his will. The will was probated 
in 1889 but the memorandum never came to light until after the 
appropriation was made to pay the claims. The memorandum, 
which has now been produced, indicates that your uncle was not 
the owner of 420 bales of the cotton. It is doubtful whether this 
memorandum can be read as a part of the will. If the court should 
so hold, however, it will make a very ugly complication. The ad¬ 
ministrator of the estate is now here and we are consulting as to the 
best course to pursue. 1 assure you that your interests will be pro¬ 
tected to the utmost of our ability. 

Very truly yours, 

if 


Q. Mr. Pennebaker, did you ever inform the Mitchell heirs that 
any contest was on in Washington over your fee? A. I don’t re¬ 
member. 

Q. Does the correspondence in your otlice show that you ever 
informed them? A. No, I don’t find a copy of any such let- 

256 ter to Warren Mitchell. 

Q. Do you recall, independently of the files of your office, 
whether you did inform the Mitchell heirs of the contest over your 
fee? A. No, 1 have no recollection. 

Q. Do you recall whether or not you informed the Mitchell heirs 
of the stipulations you entered into with the Armstrong, Summers 
and Wilson interests in relation to that fee? A. 1 have no recollec¬ 
tion of notifying them. 

Q. Can you state whether or not the files of your office disclose 
that you gave them such information? 

Mr. Carusi: lie has just stated he didn’t find anything. 

A. I can’t find anything among my papers to that effect. 

Q. Mr. Pennebaker, is not it a fact that prior to these stipulations 
of June 7, 1905, your firm had knowledge that this memorandum 
referred to in the will of Warren Mitchell, had never been offered 
for probate? A. Yes. 

Q. You also had knowledge on the date mentioned of the whole 
history of this Warren Mitchell matter and the connection or non¬ 
connection of the Armstrong, Summers and Wilson interests with 
the same. Is that true? A. Yes, we had general knowledge. 

Q. In your Supplemental Bill filed in this cause you set forth a 
history of the Warren Mitchell claim and also the relation of Arm¬ 
strong, Summers and Wilson to the Mitchell claim. You had 
knowledge of these facts recited in your Supplemental Bill, 

257 to which I now make reference, prior to the execution of the 
stipulations of June 7, 1905? 

Mr. Carusi: Counsel objects on the ground that the Supplemental 
Bill is an exceedingly long one, containing very many averments, 
and it would not be fair to ask the witness such a question without 
indicating the particular averments of which he may have had knowl¬ 
edge prior to the making of the stipulations. 

Mr. Jackson: I hand witness a copy of the said Supplemental 
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Bill (handing witness paper) for his inspection, before answering 
said question. 

A. These recitals in this Bill as to the connection of Armstrong, 
Summers and Wilson with the case seem to be correct. So far as my 
knowledge goes. But I can't say that I had all of that knowledge 
before June 7, 1905. 

Q. Mr. Pennebaker, your firm knew, prior to the making of the 
stipulations of June 7, 1905, the history of the Warren Mitchell 
claim as set forth in the case in the Court of Claims of the United 
States? A. Yes. 

Q. And in the Supreme Court of the United States? A. Yes. 

Q. You knew of the Summers deposition in that case? A. Yes. 
Q. Yon also knew of the provisions of the will of Warren Mitchell? 
A. Yes, I suppose I knew of it by that time. I don't remember 
whether I knew then about the memorandum or not. 

258 Q. In these letters and in the interviews with Elliott K. 
Pennebaker, you refer to the memorandum, and you sent a 

copy of it to Warren Mitchell in March of 1905? A. Then I knew it. 

Q. You or your firm knew that the memorandum had never been 
probated? A. Yes. 

Q. You knew it had never been produced until after this act of 
Congress was passed? A. Yes. 

Q. And you believed that prior to the act of Congress, so far as 
you knew, there had been no assertion by Armstrong, Summers and 
Wilson of anv interest? A. Yes. 

Mr. J acksox: We announce the cross examination closed, sub¬ 
ject to the right of counsel to cross examine on any matters that may 
occur to counsel not alreadv fully covered by the cross examination. 

Mr. Carusi: The witness is here for the purpose of cross examina¬ 
tion and I cannot consent that he should be recalled for this purpose, 
but if there are one or two questions inadvertently omitted by coun¬ 
sel, I will be glad to extend the usual courtesy of permitting them to 
be asked at some subsequent time. 

Redirect examination. 

By Mr. Carusi: 

Q. In the letter of June 14, 1905, written in the firm name by 
“R.,” and addressed to Warren Mitchell, and which letter w^as 
offered in evidenced by counsel for defendants, there occurs 

259 the passage as follows: “We have evidence which, no matter 
what view the court might take of the legal questions in¬ 
volved, in our judgment puts the W. W. Summers claim out of the 
running.” I ask you to identify this document (handing witness 
document) state what it is and where you got it? A. This is the 
printed record of the Warren Mitchell case in the United States 
Court of Claims. 

Q. Where did you get it? A. This record was loaned to me by 
Colonel Archibald Hopkins, Chief Clerk of the Court of Claims. 

Q. I now ask you to refer to that portion of the record relating to 

13—2377a 
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the first deposition by W. W. Summers? A. I have it at page 42 of 
the Record. 

Q. I now ask you to read for the record so much of that deposition 
as relates to Summers’ ownership of part of the 720 bales of cotton 
involved in this controversy? 

Mr. Jackson: The question is objected to as calling for immaterial 
and irrelevant testimony and which is not involved in any of the 
issues presented by the pleadings in this case, and on the further 
ground that the record referred to is not the best evidence of the ex¬ 
tract which the witness is asked to read from. 

A. (Witness reading from record:) 

“Question 2. State whether or not you owned any cotton in Grif¬ 
fin, Georgia, in 1864. If yea, state how you obtained that cotton; 
and what became of it. 

Answer. I did own cotton in Griffin, Georgia, in 1864. I got 
Messrs. Smith & Shalleross to purchase it for us. It was turned over 
to Mr. Warren Mitchell. There were one hundred and eighty or 
one hundred and eighty-two bales. I don’t recollect exactly. 

260 The bill will show. I know there were as many as 180 bales. 

Question 3. State whether or not Warren Mitchell, claim¬ 
ant, purchased this cotton from you, or got possession of it as factor? 

Answer. He got possession of it as factor.” 

The foregoing quotations are from the testimony of W. W. Sum¬ 
mers in the case of Warren Mitchell vs. the United States, in the 
United States Court of Claims, No. 3342. 

Q. I now ask the witness to turn to the deposition of W. W. Sum¬ 
mers. in the same case, re-examination by leave of Court, as a witness 
on the part of the claimant, taken at Washington, D. C., on February 
25, 1873, and to read for the record the first three questions and an¬ 
swers of said deposition? 

Mr. Jackson: We make the same objection as to the former ques¬ 
tion. 

A. (Witness reading from record.) On page 52 of the record ap¬ 
pears the following: 

“First general interrogatory by the commissioner. Please to state 
your name age residence during the past year, your occupation; and 
whether you have any interest, direct or indirect, in the claim which 
is the subject of inquiry in this suit; and whether and in what degree 
you are related to the claimant? 

Answer. My name is Walter W. Summers. My age is fifty-four. 
Mv occupation is a farmer. My residence the past year has been 
Bedford County, Tennessee. I have no interest, direct nor indirect, 
in the claim which is the subject of inquiry in this suit, other 

261 than that Warren Mitchell, the claimant is indebted to me for 
the 180 bales of cotton in controversy; and I am in no degree 

related to the claimant. 
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Examination by James Hughes, Esq., counsel for claimant: 

Question. Upon the point of the indebtedness of the claimant to 
you, please explain your former deposition. 

Answer. I never spoke to Mr. Mitchell at all, and did not know 
that my agents had placed the cotton in his hands. The cotton was 
sold to Mr. Mitchell at Griffin, Georgia, by my agents, and he took it 
to account. I learned this after I had given my former deposition. 
I did not know it before. 

Question. Please state how it happened that, in your former depo¬ 
sition, you stated that he received this cotton as a factor? 

Answer. I thought he had taken it that way, not knowing any 
better. I had not asked the question of mv agents, or of Mr. 
Mitchell.” 

Mr. Carusi : It is agreed by counsel that in as much as the docu¬ 
ment from which the foregoing extracts have been quoted is a part 
of the permanent records of the Court of Claims, and cannot there¬ 
fore be filed, that the filing of the original may be dispensed with. 

Thereupon the witness was excused. 

C. D. PENNEBAKER. 

Subscribed and sworn to before me the undersigned Examiner in 
Chancery this 22 dav of June 1911. 

GEORGE C. SHINN, 

Examiner. 

262 ******* 

Washington, D. C., April 25, 1911—4:30 p. m. 

Met at the law offices of Charles Francis Carusi, Esq., Metropolitan 
Bank Building, Washington, I). C., at the above date and hour, for 
the purpose of taking further testimony on behalf of the Plaintiff in 
the above entitled cause. 

Present: Charles Francis Carusi, Esq., of counsel for Plaintiff, E. 
Hilton Jackson, Esq., attorney for certain defendants, Henry E. 
Davis, Esq., a witness, and George C. Shinn, Examiner in Chancery. 

« 

Thereupon, Henry E. Davis, a witness of lawful age, produced on 
behalf of the Plaintiff, being first duly sworn by the Examiner, was 
examined and testified as follows: 

Direct examination. 

Bv Mr. Carusi: 

Q. Please state your name, occupation and residence. A. Henry 
E. Davis, attorney at law, Washington, D. C. 

Q, Mr. Davis, you were employed, were you not by the firm of 
Pennebaker & Jones, about the time of the appropriation by Congress 
of the money in payment of the Mitchell claim against the United 
States, in connection with a dispute which arose at that time concern- 
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ing their fees? A. Yes. After the appropriation had been made, and 
when the warrant or warrants in payment thereof was or were 

263 about to come out of the Treasury. I assume you refer to the 
claim of Warren Mitchell, deceased? 

Mr. Cart si: Yes. 

Q. At that time did you have any personal interviews with either 
Messrs. Armstrong, Wilson or Summers, or any persons represent¬ 
ing them here in Washington? A. Yes. I never saw Messrs. Arm¬ 
strong, Wilson and Summers, or any of them to my knowledge, but 
I had interviews with Mr. Bruce, Mr. Ilelm Bruce and a Mr. Phillips, 
professing to represent these parties or some of them, or their repre¬ 
sentatives, and who is speaking in the interviews, spoke in behalf 
of all of them or of their interests. Perhaps if I may be permitted, 
1 can state succinctly just what occurred in that connection. I was 
employed by Messrs. Pennebaker & Jones in the matter, being in¬ 
formed of the agreement that had been made between them and El¬ 
liott K. Pennebaker, Administrator, d. b. n., and so forth, of Warren 
Mitchell, deceased, and also of certain agreements which had been 
made with Pennebaker and Jones by the heirs or next of kin, or 
some of them, of Mitchell. The situation which I dealt with was 
this: Pennebaker & Jones had an agreement with Elliott K. Penne¬ 
baker, Administrator, in accordance with which they were to have 
a fee equal to fifty per cent of the amount of the recovery. This 
agreement, as I was informed, and I think the record in the case 
establishes, was made by Mr. Elliott K. Pennebaker with the sanc¬ 
tion and approval of the proper court of Kentucky, which was the 
domicile of Warren Mitchell. Elliott K. Pennebaker had come to 
Washington to collect the claim and T was informed by both him and 
Pennebaker & Jones, or one of them, that Pennebaker, the 

264 Administrator, expressed some hesitation about paying the 
fee upon the ground that at the time he made the agreement 

mentioned he was unaware of the existence of the claims of Arm¬ 
strong, Summers & Wilson, and that lie had since learned of these 
claims, and feared if he paid Pennebaker & Jones in accordance with 
said agreement, Armstrong, Summers & Wilson, or their representa¬ 
tives, might make trouble with him and his surety on his adminis¬ 
tration bond. As the record in the case, which is numbered 25253, 
in Equity, Supreme Court of the District of Columbia, shows, I 
filed a Bill the details of which I need not go into. After the bill 
was filed, as I recall.—in fact I am quite sure it was after the Bill 
was filed,—and according to my best recollection, in the following 
month, I met Mr. Bruce and Mr. Phillips at the office of Pennebaker 
& Jones, and the question of the interest of Armstrong, Summers 
& Wilson in the matter was discussed. And also the question of the 
liability of the interests of Armstrong, Summers & Wilson for any 
part of the fee that had been agreed by Pennebaker, administrator, 
to be paid to Pennebaker & Jones. T remember clearly that the 
claim was made that Armstrong, Summers and Wilson- 

Mr. Jackson (interrupting witness): Just let me interpose an 
objection. I move to strike out what the witness has said and what 
he is evidently now about to say in relation to any claim or eonten- 
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tion that was made by either Messrs. Bruce or Phillips, or both, re¬ 
lating to the subject matter of the stipulations of June 7, 1905, on 
the ground that any such preliminary statements, claims or nego¬ 
tiations, if the same be detailed by the witness, are incompetent in 
that they tend to alter or vary the terms of a written in- 

265 strument, namely the contracts of June 7, 1905, which in¬ 
struments or stipulations are complete in all respects. 

Witness (resuming) : —were part owners of the cotton which 
was the subject of the claim,—that Armstrong, Summers and Wil¬ 
son were joint owners or partners in a part block of the cotton, a 
certain number of bales, T believe, out of the whole being indicated 
as the respective proportionate interests of these gentlemen, and it 
was claimed that inasmuch as they were part owners of the cotton, 
and had not been parties to the agreement to pay a sum equal to 
fifty per cent, they were not bound by the agreement, but if obli¬ 
gated at all to Pennebaker & Jones for their services in the premises, 
thev were obligated onlv for a reasonable fee.—in other words, on 
a quantum meruit, and Mr. Bruce and Mr. Phillips said that they 
did not question the right of Pennebaker & .Tones to compensation 
as they thought these gentlemen had earned a compensation but 
thev were unwilling to admit that Pennehaker & Jones should be 
paid as much a fee as expressed in the agreement between Penne¬ 
baker. Administrator, and Pennebaker & .Tones. Mv recollection is 
that there were several interviews at which the subject was discussed 
and that in no one of them was there ever any other question raised 
than as to the extent of the compensation which should be paid by 
Armstrong, Summers and Wilson, and those succeeding them in 
interest. Subsequently, T was made aware that the stipulations 
which I understand are in question in this case, had been made. 
T had nothing to do with them, except to present them to the court 
and file them in the case. 

266 Q. Your deposition was taken was it not Mr. Davis in the 
litigation which took place in the Kentucky courts? A. 

Yes, about three years ago as T remember. 

Q. I hand you this paper (handing witness paper) and ask you 
to identify it? A. Yes. T have read this paper and T recognize it 
as containing correct abstracts from my deposition given in that 
Kentucky case. 

Q. Abstracts or extracts? A. Extracts. 

Q. Who made these extracts? A. They were made in my office 
under my direction. 

Q. Where is the original deposition? A. It is or ought to be in 
the office of the Clerk of the Court of Appeals of Kentucky. The 
practice in Kentucky, as T learned on inquiry, is to pass the original 
papers from the lower court up to the Court of Appeals and the 
papers then become a part of the files of the office of the Clerk of the 
Court of Appeals. 

Mr. Cartjsi: I now offer in evidence the paper identified by the 
witness and ask that the same be marked for identification as Plain¬ 
tiff’s Exhibit, H. E. D. No. 1. 
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Note.— Said paper is filed bv the Examiner and marked “Plain¬ 
tiffs Exhibit H. E. D. No. 1.” ' 

Q. Mr. Davis at the time this deposition was taken so far as you 
know, had any controversy concerning the meaning or interpreta¬ 
tion of the stipulation of .Tone 7, 1905, arisen? A. No, none. 

267 Mr. Carusi: This concludes our examination in chief. 

Cross-examination. 

Bv Mr. Jackson: 

Q. Mr. Davis, in this suit in which you are now testifying, you 
have filed an intervening petition wherein and whereby you set up 
a claim by way of a lien for professional sendees against Pennebaker 
& Jones, to the whole fund which is now on deposit in the American 
National Bank pursuant to the stipulations of June 7, 1905, and 
which lien you will have an opportunity of enforcing in the event 
that Pennebaker & Jones are successful in getting an order of court 
directing the payment of that fund to them in the controversy be¬ 
tween themselves and Armstrong, Summers and Wilson, over the 
title to said fund. Is that correct? A. I don’t know what are the 
issues in this case in which I am now testifying, but I claim to be 
entitled to that fund, whichever party in this suit prevails, upon the 
grounds set forth in the petition T have filed. 

Q. The petition proceeds on the theory that Pennebaker & Jones 
are entitled to the fund? A. T can’t say without having it before 
me. but T intended it to reach the fund, whatever might be the re¬ 
sult of any question between Pennebaker & Jones on the one side, 
and the representatives of Armstrong, Summers and Wilson on the 
other. 

Q. You do set that up in the petition.—that Pennebaker & Jones 
are entitled to the fund, and thev being entitled, you are entitled 

• i 

to a lien on the fund by virtue of professional services ren- 

268 dered to them? A. T do not, recall the terms of my petition, 
but I blundered if T confined it to that. 

Q. So you repudiate the petition to that extent if T correctly re¬ 
port what it contains in the matter of your contention? A. No, 
my recollection of the petition is as I have stated, that it is broad 
enough to reach this fund in any event. 

Q. You referred to certain interviews at which you were present, 
and Pennebaker and Jones were present: and also Messrs. Bruce 
and Phillips, representing the Armstrong. Summers and Wilson in¬ 
terests. Can you state a little more definitely as to the place and 
time of these interviews? A. Yes. T remember them clearly. The 
interviews were all had in the office of Pennebaker & Jones, No. 
1381 F Street, N. W., this city. When T say interviews, I mean the 
formal conferences we were having. The matter was discussed by 
us in the offices of Pennebaker & Jones, and it was talked about on 
the side walk, and it was talked about as T remember either in front 
or in the lobby of the Ebbitt House. The talks ex¬ 
tended over several days. 
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Q. Were Messrs. Bmce and Phillips present at these conferences 
testified by you to have taken place in the street as well as in the 
offices of Pennebaker & Jones? A. I have the recollection of one 
occasion which caused me to make that distinction between formal 
interviews and the others less formal, on which, after we left the 
offices of Pennebaker & Jones, we stopped for some time on the side 
walk at the entrance to the building, and continued an inter- 

269 view that had begun in the office. And I also have an ‘m- 
pression that on at least one other occasion we stood on the 

side walk in front of the Ebbitt House and talked the matter over. 

Q. Were both Bruce and Phillips present on these occasions? A. 
Both were present on the occasion in front of the office, and my 
best impression is that only one of them was present in front of the 
Ebbitt. 

Q. Which one was that? A. I think it was Mr. Phillips, though 
I am not sure. 1 wish to add that at all of these interviews these 
gentlemen were both strangers to me. My recollection of Mr. Bruce 
is clearer than that of Mr. Phillips, for the reason that some years 
before I had known very personally a Mr. Helm who came from 
Louisville, Kentuckv, and this family name Mr. Bruce had for a 
baptismal name. I talked with him several times concerning the 
connection between the Helm and Bruce families. 

Q. Then you mean to confine the interviews with these gentle¬ 
men, that is Messrs. Bruce and Phillips, in relation to this contro¬ 
versy, at the offices of Pennebaker & Jones, or on the street in front 
of their offices, or in front of the Ebbitt House? A. I cannot recall 
any other places of meeting. I remember the occasion on which we 
were on the side walk in front of the offices very particularly, by 
reason of the fact that it was on the occasion of the immediately 
preceding interview in the offices that I clearly recall first seeing 
the two gentlemen together. 

Q. Do you recall having had interviews with either of 

270 these gentlemen in relation to this matter at your office? A. 
I am not able to recall any interview with them at my office, 

and the probable reason is this: When I was asked to take this 
matter up by Pennebaker & Jones, it was made a matter of emer¬ 
gency because Elliott Iv. Pennebaker was believed to be likely to 
get the warrants out of the Treasury and get them out of the juris¬ 
diction before process could be served on him, and I accordingly 
took the matter up immediately at the offices of Pennebaker k 
Jones; the bill was dictated in their offices and all the work that I 
did down to the time of the filing of the Bill was done in their 
offices, and not in mine, and I have failed to recall anything in con¬ 
nection with it as having taken place in my office, saving and ex¬ 
cepting the giving of my deposition in the Kentucky case, which 
was given in my office. 

Q. Do you mean to suggest that these interviews referred to oc¬ 
curred prior to the filing of this Bill? A. No. I mean that I as¬ 
sociate my memory of this case wfith the office of Pennebaker & 
Jones—no association of it with my own office excepting the giving 
of my deposition in the Kentucky case. 
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Q. IIow long after the tiling of this Bill, which was on the 14th 
day of March, 1905, was it that you had these interviews at which 
Phillips and Bruce were present? A. My impression was when I 
gave my deposition, and now is, that it was some time in the month 
of April following the tiling of the Bill. 

Q. After the conferences at which Messrs. Phillips and Bruce 
were present and made this claim as related by you as having 

271 taken place in April—or not later than April, 1905, when 
they were ended—did you have any further conferences prior 

to the stipulations of June 7, 1905, with Messrs. Bruce and Phillips 
in relation to the subject matter of these stipulations? A. I am 
unable to recall any. 

Q. Do you recall having seen them after that time? A. I do 
not. 

Q. Upon the occasion of these interviews do you recall whether 
or not the will of Warren Mitchell, deceased, was the subject of com¬ 
ment or conversation? A. 1 do very clearly. 

Q. That it was? A. It was. 

Q. Do you recall whether or not in that will there was some 
allusion made to a memorandum, setting forth the respective inter¬ 
ests of Armstrong, Summers and Wilson in this cotton or the pro¬ 
ceeds thereof? A. Yes. 

Q. Do you recall that in that will the testator, Warren Mitchell, 
made allusion to said memorandum and stated in the will that he 
wished these gentlemen to share in that cotton or the proceeds 
thereof, as in that memorandum set forth? A. Yes. 

Q. Do you not also recall that there was some question raised 
upon the occasion of these interviews as to the testamentary effect 
of the memorandum in question? A. Very well. I remember ex¬ 
pressing myself about it very decidedly. 

272 Q. You doubtless recall also that that memorandum had 
never been probated, and that no attempt had been made to 

probate that memorandum as an independent document apart from 
its connection with the will? A. 1 have no recollection about that 
whatever. 

Q. Do you not recall that the question was raised, on the occasion 
of these interviews, and it was discussed by you gentlemen, as to 
whether or not the allusion in the will to this memorandum was of 
sufficient efficacy under testamentary law to give it testamentary 
effect? A. Yes, very well. 

Q. What was your contention in relation to that matter, if you 
recall? A. That the memorandum could not be given testamentarv 
effect. 

Q. What was the contention of Messrs. Bruce and Phillips in that 
regard? A. The word contention is a little strong. The matter was 
b-oached and talked about quite generally. I remember saying that 
in my opinion the paper, to be testamentary in in character, had to 
be testamentary in form, and that the allusion in the will to the 
memorandum not in testamentary form would not make the memo¬ 
randum part of the will. I hesitate to say what T am about to say 
be se my rec^)Hection is not actually clear, but there is in my 
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mind an impression that that talk was ended by the statement com¬ 
ing from one of those two gentlemen (Bruce and Phillips) that 
whether that memorandum was a sufficient testamentary paper or 
not, it was evidence of ownership of certain interests in the 

273 cotton, and whether reliance was to be had on the memo¬ 
randum as a piece of evidence to show the interests in the 

cotton, or upon the allusion in the will to the memorandum making 
it a testamentary paper, the result was the same, namely, to show 
the interest in the cotton of Armstrong, Wilson and Summers, in 
respect to which they had a right to be heard concerning the amount 
of the fee. 

Q. Then you do recall that they made the claim—if the word 
contention be too strong—on behalf of the interests they represented, 
that this memorandum was in their judgment of testamentary effect, 
in view of the allusion thereto, in the will of Warren Mitchell, do 
you not? A. 1 know they did not accede to my view, as settling 
the question. 

Q. In other words they opposed your interpretation of the legal 
effect of the memorandum as a testamentary document, did they 
not? A. They said that they did not concede it. 

Q. The position you took in that regard was also taken by Penne- 
baker & Jones, was it not, namely, that the memorandum was not 
of testamentary effect, and that therefore it could not be probated 
as a part of the will of Warren Mitchell, deceased? A. My recollec¬ 
tion is that I was allowed to do the talking on that point so far 
as Pennebaker A Jones were concerned and I am unable now to re¬ 
call any expression of opinion by either Mr. Pennebaker or Mr. 
Jones on the point. In connection with what I have just said with 
some hesitation, my impression is that either Mr. Pennebaker or Mr. 
Jones waived the discussion of the matter by falling in with the 
suggestion that whether it was a testamentary paper or not, the 
question back of it all was as to the interest of Armstrong, 

274 Summers and Wilson in the cotton and their right to a 
voice as to the amount of the fee. 

Q. But you are clear that you did state the view at these confer¬ 
ences that tiie memorandum was not of testamentary effect? A. 
Yes, I did, I am quite clear. 

Q. And the correctness of that view was opposed by Messrs. Phil¬ 
lips and Bruce on behalf of the interests they represented? A. 
Again, the word opposed is a little strong. My recollection is that 
they contented themselves with declining to concede my view to be 
correct. And my impression is that the whole matter was waived 
in the end, as I have stated. 

Q. ^ ou stated a moment ago that the matter was waived by 
Pennebaker & Jones. Now you say that the matter was waived also 
by Messrs. Bruce and Phillips. Which is the position I am to under¬ 
stand you as taking? A. Both, namely, that the matter was not 
pressed to the point of undertaking to determine as a matter of law, 
what was the effect of that paper, but the wind up of it was, as I 
have already stated, that Armstrong, Summers & Wilson, or their 
representatives, claimed an interest in the cotton in accordance with 
14—2377a 


L 


106 JOHN A. ARMSTRONG, ADMINISTRATOR, ET AL. VS. 

the terms of that memorandum, whether it be established as a testa¬ 
mentary paper or used as a piece of evidence of the nature of their 
title. 

Q. In other words, they took both positions? A. No, it rather 
took this form: that they were not obliged to take either position 
definitely, because there was sufficient for the purpose of their 

275 interviews, namely, the assertion of the right to an interest 
in the cotton, entitling them to a voice in the amount of the 

fee. 

Q. Then they did not waive either position? A. Neither. 

—. Did the^e gentlemen contend also that they had a claim against 
the estate of Warren Mitchell? A. I have tried to refresh my rec¬ 
ollection about that but what remains with me is that both parties 
to these interviews,—which were very friendly,—considered, or 
agreed in the end to consider, that Armstrong, Wilson and Summers 
on the one side, by reason of the asserted interest in the cotton, 
claimed to have the right to be considered in the settling of the 
amount of the fee, and Pennebaker & Jones, on the other side, were 
treating with them on that assertion, nobody conceding anything, 
nobody waiving anything, and neither party undertaking in the 
course of these interviews, to settle definitelv the effect of the refer- 
ence in the will to the memorandum. Now, as I have already stated, 
what happened after that, I do not know. 

Q. And no one waived anything as to what might be the effect of 
the memorandum, as to whether it was testamentary or otherwise? 
A. I am verv clear that there was no waiver on either side. 

Q. When these interviews ended Mr. Davis, as I understand you, 
they were ended with no contract being drawn or drafted, much 
less executed, between Pennebaker & Jones and Armstrong, Sum¬ 
mers & Wilson, defining their respective rights in the subject matter 
which we are now discussing, namely the fee of Pennebaker 

276 & Jones and the right of Armstrong, Summers and Wilson 
to oppose the full payment of this fee as shown by the con¬ 
tract with the Administrator? A. As to the first part of this ques¬ 
tion, the interviews all ended without any contract being drafted or 
executed. As to the latter part of the question I cannot answer it 
otherwise than from what appears from what I have already testified. 
The next I knew of the matter, the stipulations in question were 
presented to me already executed and I filed them. 

Q. Do you know* who had charge of the preparation and execution 
of these stipulations on behalf of Pennebaker & Jones? A. Only 
by hearsay. 

* Q. Did Mr. Jones or Mr. Pennebaker tell you? 

Mr. Carusi: He already has said it w r as by hearsay. I have no 
objection if Mr. Pennebaker told him, but I do object to anything 
Mr. Jones communicated to him. 

Mr. Jackson : I want him to state the source of his information. 

A. One of them did, and I am trying to recall which it was. I 
did not like the fact of the stipulations having been entered into 
without my having been consulted, and I expressed myself some- 
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what to that effect ; and one of the gentlemen told me that the other 
was responsible for it, but I really would not like to put that on 
either, for I do not clearly recall. 

Q. Your recollection as to this situation was clearer at the time 
of giving your deposition in the Kentucky litigation in 

277 May 1908, than it is now, was it not? A. That is a thing 
I never would admit, except with the inevitable qualification 

that a man’s memory sometimes deteriorates, but at the time I gave 
my deposition in the Kentucky case, this aspect of the case was not 
prominent with me at all. T do know that from my own view-point, 
I would have preferred to have the memorandum established as a 
testamentary paper, and to have insisted that Armstrong, Summers 
& Wilson as beneficiaries under the will, were bound by the agree¬ 
ment with the Administrator. 

Q. That preference of yours, of course, is not designed to change 
anything respecting the statement you have already made in relation 
to the subject matter of the interviews with Messrs. Phillips and 
Bruce? A. On the contrary, T was talking in the interviews against 
my own preference as to the right attitudes of the parties. That is 
to say, I was giving an opinion which was at variance with what I 
thought to be the better tactics of the case. 

Q. It was also at variance with the views of Messrs. Bruce and 
Phillips? A. To the extent that they did not accede to my views. 

Q. From your deposition just referred to, given in May, 1908, I 
read the statement to the effect that you learned from Pennebaker, 
the administrator “that he had received either an intimation or 
direct notice that the claimants under this claim objected to the 
compensation agreed upon as excessive, and that he, the adminis¬ 
trator, feared to imperil his bond by recognizing the contract as 
binding upon him and as against these claimants, and to 

278 use the expression of Mr. Jones, the Administrator was dis¬ 
posed to ‘kick.’ ” That is correct is it not? A. Entirely so. 

Q. I also read from your deposition, page 481, the following: 
“Q. Well, in these interviews, state how Mr. Helm Bruce and Mr. 
Phillips came to discuss this case with you? A. Their position was 
that Pennebaker & Jones had done the work and secured this ap¬ 
propriation and they ought to be compensated, but they thought a 
fee equal to fifty per cent too large and that in as much as no one 
of their principals was a party to any contract providing for such a 
fee, the matter was one for adjustment. They expressed readiness 
to meet Pennebaker & Jones on some common ground if that could 
be done. In other words it was their desire to have a fee agreed upon 
to which they w’ould consent so far as the interests represented by 
them was concerned.” That is correct is it not? A. Entirely. 
Pennebaker & Jones before making the agreement with Pennebaker, 
Administrator, had, as they told me, and as their office files indi¬ 
cated, an agreement with practically all the heirs and next of kin of 
Warren Mitchell but did not have any with Armstrong, Summers 
and Wilson, so that Armstrong, Summers and Wilson stood literally, 
as having been personally parties to no agreement in the premises. 
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Mr. Jackson : That is all. 

Mr. Carusi: I have no further questions. 

Thereupon, the meeting adjourned. 

HENRY E. DAVIS. 

279 Subscribed and sworn to before me the undersigned Ex¬ 
aminer in Chancery, this 24 day of June, 1911. 

C C ' 

GEORGE C. SHINN, Examinee. 

Mr. Carusi : I now offer in evidence all of the exhibits filed 
herein and referred to and accompanying the original bill, in the 
nature of a Supplemental bill. 

Mr. Jackson : The defendants, Armstrong, Summers & Wilson 
object to the introduction of plaintiffs’ exhibit U F” on the ground 
that the same is immaterial, irrelevant and incompetent. 

Note. —The plaintiffs announce the close of their testimony. 

G. C. SHINN, Examiner. 

280 Stipulation. 

Filed October 5, 1911. 

******* 

It is stipulated and agreed by and between the undersigned as 
counsel for the respective parties herein, as follows: 

1. It is stipulated and agreed by and between the parties hereto 
that the stipulation of June 7,1905, by and between Pennebaker and 
Jones and Henry R. Summers, Administrator de bonis non of Walter 
W. Summers, deceased, and R. T. Wilson, may be introduced and 
read as exhibits on behalf of Armstrong, Summers and Wilson, as 
a part of the case of the defendants Armstrong, Summers and Wil¬ 
son, said stipulations being more particularly referred to in the sup¬ 
plemental bill filed herein. 

2. It is further stipulated and agreed that the intervening petition 
of Henry E. Davis, filed herein may be read in evidence as a part 
of the cross-examination of said Henry E. Davis. 

8. It is further stipulated and agreed that all the exhibits filed 
with the pleadings herein are to be deemed and considered as evi¬ 
dence without specific proof or offer thereof, subject, however, to any 
objections as to their competency already of record. 

4. It is also stipulated that the cross-interrogatories propounded 
in connection with the depositions of Helm Bruce, H. R. Phillips, 
and Stanley D. Pearce, were propounded on behalf of the 

281 complainant, Charles D. Pennebaker. 

CHAS. F. CARUSI, 

A ttomey for Charles D. Pennebaker. 

E. HILTON JACKSON,. 

Attorney for Armstrong, Summers, Wilson . 
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Decree Awarding the Fund to Chas. D. Pennebaker . 

Filed October 6, 1911. 

****** * 

This cause coming on to be heard upon the amended and supple¬ 
mental bill Charles D. Pennebaker, surviving member of the firm 
of Pennebaker & Jones, and upon the answers thereto of John A. 
Armstrong, administrator of C. Q. Armstrong, deceased, Henry R. 
Summers, administrator of Walter W. Summers, deceased, R. T. 
Wilson and the American National Bank, and upon the exhibits 
and testimony filed herein, and the Court being of opinion that the 
respondents, Armstrong, Summers and Wilson have failed to estab 
lish a claim against the estate of Warren Mitchell, deceased, within 
the true intent and meaning of the several stipulations entered into 
between the said firm of Pennebaker & Jones, and each of them the 
said Armstrong, Summers and Wilson, which said stipulations are 
a part of the record in this cause; and it further appearing to the 
Court, that since the filing of the bill herein the respondent, R. T. 
Wilson has died, and that by proper proceedings had herein 

282 his executors, Marshall Orme Wilson, Richard T. Wilson Jr. 
and James M. Edwards have been substituted as parties to 

this cause in his place and stead, it is by the Court this 6 day of 
October, 1911. 

Adjudged, Ordered and Decreed That the fund of $18,347.60 
with its accretions of interest now on deposit in the American 
National Bank is, and is herebv declared to be the property of the 
complainant Charles D. Pennebaker. as surviving member of the 
firm of Pennebaker & Jones, and that Charles D. Pennebaker as 
surviving partner aforesaid is now entitled to have and receive the 
same of the said American National Bank, free and discharged 
of any and all claim upon the part of said John A. Armstrong, ad¬ 
ministrator of C. Q. Armstrong, deceased, Henry R. Summers, ad¬ 
ministrator of Walter W. Summers, deceased, and R. T. Wilson 
and the aforesaid Executors of said R. T. Wilson or either 
of them; and this decree in so far as it concerns the issues 
between said Charles D. Pennebaker. surviving partner, and the 
said Armstrong, Summers and Wilson, and the aforesaid Executors 
of said R. T. Wilson, is intended and declared to be a final ad* 
- judication of their rights in said fund; but it appearing to the Oourr 
that one Herman W. Van Senden, claiming to be a creditor 
of the estate of John Paul Jones, deceased, has intervened in this 
cause by a petition praying that his debt be paid out of the in¬ 
terest of the estate of said John Paul Jones in the fund aforesaid; 
and it appearing to the Court that one Henry E. Davis has also 
intervened herein, claiming a lien upon the entire fund for 

283 certain professional sendees alleged to have been rendered bv 
him, and that no hearing has been had upon either of said 

petitions, it is further 

Ordered: That this cause be retained for further proceedings 
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and decree upon the petitions of said Van Senden and Davis after 
a hearing to be had upon the said petitions. 

WRIGHT, Justice. 

From the foregoing decree the defendants John A. Armstrong, 
administrator of C. Q. Armstrong deceased, Henry R. Summers, 
administrator of Walter W. Summers, deceased, and Marshall Orme 
Wilson, Richard T. Wilson Jr. and James M. Edwards, Executors 
of the estate of the said R. T. Wilson, note an appeal to the Court 
of Appeals, and the bond on appeal to operate as a supersedeas, is 
hereby fixed at Twenty Thousand dollars. 

WRIGHT, Justice. 


Motion to Correct Decree. 

Filed October 12, 1911. 

****** * 

Now come the respondents John A. Armstrong, administrator 
of C. Q. Armstrong, deceased, Henry R. Summers, administrator 
of Walter W. Summers, deceased, Marshall Orme Wilson. 
284 Richard T. Wilson, Jr., and James M. Edwards, executor**: 

of the estate of the said R. T. Wilson, deceased, through 
their attorney E. Hilton Jackson, and move the Court to modify 
the decree herein on the ground that the supersedeas bond set forth 
in said decree is excessive within the true intent and meaning of 
Rule 62 of this Court. 

E. HILTON JACKSON, 
Attorney for John A. Armstrong, Adm’r 
D. B. N. of C. Q. Armstrong, Deceased; 
Henry R. Summers, Adm’r of Walter 
W. Summers, Deceased; Marshall Orme 
Wilson, Richard T. Wilson, Jr., and 
James M. Edwards, Executors of R. T. 
Wilson, Deceased. 

To Messrs. Charles F. Carusi, Eugene A. Jones, Attorneys for Com¬ 
plainant, Charles D. Pennebaker: 

Please take notice that the foregoing motion has been calendared 
for hearing on October 20, 1911, at 10 A. M., or as soon there¬ 
after as counsel may be conveniently heard. 

E. HILTON JACKSON, 
Attorney for John A. Armstrong, Adm’r 
D. B. N. of C. Q. Armstrong, Deceased; 
Henry R. Summers, Adm’r of Walter 
W. Summers, Deceased; Marshall Orme 
Wilson,, Richard T. Wilson, Jr., James 
M. Edwards, Executors of R. T. Wil¬ 
son, Deceased. 
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285 Petition for Rehearing. 

Filed October 12, 1911. 

******* 

Now come the respondents John A. Armstrong, administrator of 

C. Q. Armstrong, deceased, Henry R. Summers, administrator of 
Walter W. Summers, deceased, and Marshall Orme Wilson, Richard 
T. Wilson, Jr., and James M. Edwards, executors of the estate 
of the said R. T. Wilson, deceased, and petition the Court for a re¬ 
hearing herein on the following grounds: 

1. The Court erred in decreeing Charles D. Pennebaker, as 
surviving partner of Pennebaker & Jones, to be entitled to have 
and receive the entire fund in controversy from the American 
National Bank. 

2. The Court erred in holding that within the true intent and 
meaning of the stipulations herein the respondents have not estab¬ 
lished a claim against the estate of Warren Mitchell, deceased. 

3. The Court erred in holding that the respondents were not 
entitled to said fund pursuant to the terms of said stipulations as 
supported by the exhibits and testimony herein. 

E. HILTON JACKSON, 
Attorney for John A. Armstrong, Adm’r 

D. B. N. of C. Q. Armstrong, Deceased; 
Henry R. Summers, Adm’r of Walter 
W. Summers, Deceased; Marshall Orme 
Wilson, Richard T. Wilson, Jr., and 
James M. Edwards, Executors of R. T. 
Wilson, Deceased. 

286 To Messrs. Charles F. Carusi, Eugene A. Jones, Attorneys 

for the Complainant, Charles 1). Pennebaker: 

Please take notice that the foregoing petition for rehearing has 
been calendared for hearing on October 20, 1911, at 10 A. M., or 
as soon thereafter as counsel may be conveniently heard. 

E. HILTON JACKSON, 
Attorney for John A. Armstrong, Adm’r 
D. B. N. of C. Q. Armstrong, Deceased; 
Henry R. Summers, Adm’r of Walter 
W. Summers, Deceased; Marshall Orme 
Wilson, Richard T. Wilson, Jr., and 
James M. Edwards, Executors of R. T. 
Wilson, Deceased. 

Order for Special Hearing. 

Filed October 26, 1911. 

******* 

It appearing to the Court that a petition for rehearing and also 
a motion to correct decree were filed herein on the 12th day of 
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October, A. D., 1911, on behalf of the respondents, John A. Arm¬ 
strong, administrator of C. Q. Armstrong, deceased, Henry R. Sum¬ 
mers, adminstrator of Walter W. Summers, deceased, and Marshall 
Orme W ilson, Richard T. W ilson, Jr., and Janies M. Edwards, 
executors of the estate of said R. T. Wilson, deceased, and that the 
same were regularly calendared for hearing on the 20th day of 
October, A. I)., 1911, and that the hearing on the same was 
287 postponed by order of the Court, until Thursday, October 
20th. A. I)., 1911, it is this 20th day of October, A. D.. 
1911, ordered and adjudged that said motions be and they are 
hereby specially set for hearing for Monday, October 00th, A. D., 
1911. 

By order of the Court: 

WRIGHT, Justice. 

I consent. 

EUGENE A. JONES, 

Of Counsel for Chns. D. Pennebaker. 

Petition Supplemental to A in Aid of Petition for Rehearing, &c. 

Filed October 28, 1911. 

******* 


Now come the respondents John .V. Armstrong, Administrator of 
C. Q. Armstrong, deceased, Henry R. Summers, Administrator of 
Walter W. Summers, deceased, Marshall Orme W ilson, Richard T. 
W ilson, Jr., and Janies M. Edwards, Executors of the estate of R. 
T. W ilson, deceased, and by way of supplement to and in aid of the 
petition for rehearing and as a part thereof heretofore tiled herein 
by the aforesaid respondents, and represent as follows:— 

1. That the consideration of the above entitled cause and of said 


motion for rehearing involyes the construction of three certain writ¬ 


ten instruments, referred to in the pleadings in said cause as 
288 haying been executed by and between the original complain¬ 
ants in said cause, to-wit, John Paul Jones, and Charles D. 
Pennebaker, on the one hand, comprising the partnership of Penne- 
baker and Jones, and the respondents herein, respectively, on the 
other, said instruments bearing date the 7th day of June, A. D., 


1905. 


2. That said contracts were executed in large part with reference 
to a certain cause of action then pending in the Chancery Division 
of the Jefferson Circuit Court of Jefferson County, Kentucky, 
wherein Elliott K. Pennebaker, administrator, etc., of the estate of 
Warren Mitchell, deceased, was plaintiff, and these respondents and 
others were defendants; that in truth said contracts executed on the 
date aforesaid had particular reference to the bill filed in the above 
entitled cause on the 22nd day of March, A. D., 1905, by the said 
Elliott Iv. Pennebaker, administrator, etc., as aforesaid, a copy of 
which said bill, duly authenticated by the Clerk of the Jefferson 
Chancery Court, as aforesaid, in accordance with the Acts of Con¬ 
gress, together with certificate of the date of filing, is hereto attached 
and marked Exhibit “A.” 
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3. And respondents say that in form and in matter therein con¬ 
tained said hill is material and essential evidence to be considered by 
this Court both in the decision of the merits of this cause and of this 
rehearing mid particularly as bearing upon the construction of the 
meaning and intent of the aforesaid contracts, which, as aforesaid, 
were executed with reference to said petition and action, all of 

which will more fully appear from the terms and provisions 

289 of said contracts and from the bill hereto attached as Exhibit 
“A.” 

4. And respondents for justification and excuse for their failure 
to duly and properly introduce in due time and in due course, evi¬ 
dence of said hill and the contents thereof and the date of the filing 
thereof in the Court aforesaid, represent as follows:— 

That the preparation for and the taking of the evidence in the 
above entitled cause on behalf of the respondents, Armstrong and 
Wilson, was almost exclusively under the direction and supervision 
of counsel non-resident to the District of Columbia, to-wit, the Hon¬ 
orable Helm Bruce, and the Honorable 11. R. Phillips, of the City 
of Louisville, in the State of Kentucky; that therein the respondent, 
Summers, was represented wholly by counsel, nonresident to the Dis¬ 
trict of Columbia, to-wit. Stanley D. Pearce, Esquire, of the City of 
St. Louis, in the State of Missouri, counsel of record herein was not 
present on the taking of any proof on behalf of the respondents; 
that in large part the proof presented on behalf of the respondents 
consisted of copies and transcripts of the pleadings and records duly 
filed in and a part of the records in the above mentioned cause, here¬ 
tofore pending in the Jefferson-Kentucky Chancery Court, wherein 
the said Elliott K. Pennebaker, administrator, etc., "was plaintiff and 
the respondents and others were defendants, as well as records and 
transcripts of the Court of Appeals of Kentucky with reference to the 
same cause on appeal from said Jefferson Chancery Court; 

290 that the supervision in the presentation of said records in 
evidence was under the direct control of said counsel residents 

of the City of Louisville, aforesaid; that it was the intent, purpose, 
and direction of the said Stanley D. Pearce, counsel for the respond¬ 
ent Summers, that there be introduced in evidence on behalf of re¬ 
spondents a true and correct transcript of all the pleadings and pro¬ 
ceedings in said Kentucky courts including the bill of said Elliott 
K. Pennebaker. administrator, etc., herein appearing as Exhibit 
“A”; that he was advised and so believed that said bill was in fact 
introduced in the evidence and was a part of the evidence submitted 
in this cause until on the 25th day of October, A. D., 1911, when in 
consultation and advice with said Louisville counsel as aforesaid, and 
on investigation by them, he learned and ascertained that said bill 
had, by omission, not been introduced as evidence in this cause. 

Wherefore, respondents pray that the attached bill, together with 
the certificate of the Clerk of the Jefferson Chancery Court setting 
forth the date of the filing thereof in said court, be now admitted in 
evidence and be by the court deemed and considered as a part of the 
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evidence in this cause, to be by it considered in its action and ruling 
on the aforesaid motion for rehearing. 

E. HILTON JACKSON, 
Attorney for John A. Armstrong, Adm’r 
C. Q. Armstrong, Deceased; Henry R. 
Summers, Adm’r Walter W. Summers, 
Deceased; Marshall Orme Wilson, Rich¬ 
ard T. Wilson, Jr., and James M. Ed¬ 
wards, Executors of R. T. Wilson, De¬ 
ceased. 


291 District of Columbia, To nit: 

I Stanley D. Pearce, being first duly sworn, on oath say, that I 
am the attorney and counsel for the respondent Henry R. Summers, 
in the above entitled cause; that I am advised of the facts set out 
in the above and foregoing petition and say that the same are true. 

STANLEY D. PEARCE. 


Subscribed and sworn to before me this 28" day of Oct., A. D. 


1911. 


J. R. YOUNG, 

By F. E. CUNNINGHAM, 

Ass’t Cl’k. 


292 “Exhibit A.” 

Filed October 28, 1911. 

Jefferson Circuit Court, Chancery Branch, — Division. 

Elliott K. Pennebaker, Administrator de bonis non with the Will 
Annexed of Warren Mitchell, Deceased, Plaintiff, 

vs. 

Fleming Williams. Sallie A. McAllister, James Warren 
Williams, Henry Williams, Joe Williams, J. S. Williams, Elijah 
Williams, Albert Williams, Jennie Maddox, Warren M. Williams, 
W. T. Williams, Cordelia Swift, Martha E. Hinkle, Warren 
Mitchell, Jno. A. Armstrong, R. T. Wilson, W. Summers, Jesse A. 
Mitchell, Wm. Hughes, F. F. Schmitt, Jno. D. Taggart, A. W. 
Thomas, Thos. P. White, II. T. Philips, Thos. L. Barrett, Geo. W. 
Tarlton, J. B. McFerran, Surviving Partners of McFerran, Arm¬ 
strong Co.; Mrs. J. F. Henry, Executrix of J. F. Henry, Dec’d, 
Surviving Partner of Patterson, Henry & Co.; Jno. K. Ditto, 
Franklin Ditto, M. Lydan, N. Lvdan, Wm. Ditto, Abraham Ditto, 
Jno. Johnson, Joshua Jarvis, Executor of Wm. Jarvis, Deceased; 
S. H. Shallcross, Surviving Partners of Shallcross, Menifee & Co., 
Defendants. 

Petition in Equity. 

Plaintiff, Elliott K. Pennebaker, says that Warren Mitchell, a 
citizen and resident of Louisville, Jefferson County, Kentucky, de- 
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parted this life on the — day of-, 1889, and that a paper pur¬ 

porting to be his last will and testament, with three codicils, was on 
the 6th day*of March, 1889, duly admitted to probate in the County 
Court of Jefferson County, Kentucky, and said will is and has been 
in full force and effect as the said last will and testament 

293 of Warren Mitchell, deceased. 

Plaintiff says that under said wall one Samuel Russell, 
named therein as executor, duly qualified as executor and settled 
all the estate that came into his hands as said executor. 

A copy of said will, together with the codicils, is filed herewith as 
part hereof, marked ‘‘Exhibit A.” 

Plaintiff says that he is informed and believes that w T hat estate 
came into the hands of said Samuel Russell was used in paying debts 
of the decedent. Plaintiff says that the said Samuel Russell de- 

parted this life on the — day of-, 189-, and that on December 

8th, 1902, this plaintiff was appointed administrator de bonis non with 
the will annexed of the said Warren Mitchell, deceased, and that this 
plaintiff on February 5th, 1904, qualified in the County Court of 
Jefferson County, Kentucky, as said administrator de bonis non 
with the will annexed of Warren Mitchell, deceased, with the Bank¬ 
ers’ Surety Company as his surety, and thereupon entered upon his 
duties as administrator de bonis non with the will annexed of Warren 
Mitchell, deceased. 

Plaintiff says that the following defendants are the only heirs at 
law, and the only ones entitled to inherit as heirs at law, of Warren 
Mitchell, deceased, who are known to this plaintiff, to wit Fleming 
Williams, Sallie A. McAllister, James Warren Williams, Henry 
Williams, Joe Williams, J. S. Williams, Elijah Williams, Albert 
Williams, Jennie Maddox, Warren M. Williams, W. T. Wil- 

294 liams, Cordelia Swift Martha E. Hinkle and Warren 
Mitchell. But plaintiff says that at this time he is unable 

to state the exact relationship of each of these said parties to the 
said decedent. 

Plaintiff says that the following parties are named in the said will 
as creditors, to whom certain amounts specified in the will shall be 
paid respectively, and he makes them parties defendant here to: 
Jesse A. Mitchell, Wm. Hughes, F. F. Schmitt, John D. Taggart, 
A. W. Thomas, Thos. P. White, H. T. Philips, Thos. L. Barrett, 
Geo. W. Tarlton, J. B. McFerran, surviving partner of McFerran, 
Armstrong & Co.; Mrs. J. F. Henry, executrix of J. F. Henry, de¬ 
ceased, surviving partner of Patterson, Henry & Co.; Jno. Iv. Ditto, 
Franklin Ditto, M. Lydan, N. Lvdan, Wm. Ditto, Abraham Ditto, 
Jno. Johnson, Joshua Jarvis executor of Wm. Jarvis, deceased, S. H. 
Shallcross, surviving partner of Shallcross, Menifee & Co. 

Plaintiff says that defendants, Jno. A. Armstrong, W. Summers 
and R. T. Wilson claim to have an interest in the estate of Warren 
Mitchell, deceased, but whether or not the said defendants have 
valid claims against the said estate, plaintiff is unable to say, and 
he calls upon them to assert their said alleged claims in this action 
or be forever barred. 

Plaintiff says that there are, perhaps, other creditors; if so, their 
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names and the amounts they claim are unknown to this plain¬ 


tiff. 

295 Plaintiff says that he is informed and believes that the 
said Warren Mitchell, deceased, left no real estate, and plain¬ 
tiff says that the only estate that has come into his hands to be ad¬ 
ministered upon is a claim which this plaintiff collected from the 
Government of the United States, which claim was in the sum of 
$128,692.22, which this plaintiff collected as aforesaid. This plain¬ 
tiff says that in order to recover the said amount, he entered into a 
contract with the firm of Pennebaker & Jones, of M ashington, 
P. C., said Pennebaker & Jones being practicing lawyers in said 
District, in which, with the sanction and approval of the County 
Court of Jefferson County, Kentucky, this plaintiff agreed and prom¬ 
ised to pay the said Pennebaker & Jones, in the event of the recovery 
of said claim, a sum equal to fifty per centum of the amount re¬ 
covered. Copy of which said order of the Jefferson County Court 
and copy of said contract will be hereafter filed, as parts hereof, 
marked “Exhibits B and C." 


Plaintiff says that he has paid the said Pennebaker & Jones under 
his said contract, the sum of $82,173.06, and that there now remains 
unpaid to said Pennebaker & Jones, according to said contract, the 
sum of $32,173.06. which said sum has been, by order of the Su¬ 
preme Court of the District of Columbia, attached and placed in 
the hands of a receiver, awaiting the outcome of an action filed 
against this plaintiff by the said Pennebaker & Jones for the said 
sum of $32,173.06. 

Plaintiff says that he 1ms paid various amounts other than 
296 attorney fees aforesaid, which aggregate at this time the 


sum of $—. 

Wherefore, plaintiff prays that his accounts as administrator de 
bonis non with the will annexed of Warren Mitchell, deceased, be 
settled by this Court. He prays that he be discharged and acquitted 
of all liability as administrator de bonis non aforesaid. In further¬ 
ance of this, he prays that this action be referred to the Commis¬ 
sioner of this Court, with directions to advertise for creditors here 
and to take such proof as may be necessary to properly adjudge the 
rights of the parties, and to make and report to this Court a full 
settlement of the accounts as administrator de bonis non aforesaid. 
Tie further prays that the said will be construed by this Court and 
the rights of the various parties mentioned therein be determined. 
He prays that the Commissioner report a reasonable compensation 
to himself and to his counsel for their sendees done and to be done. 
He further prays that the above named defendants be required to 
set up their rights or claims herein, or be forever barred. Plaintiff 
further prays that all creditors, legatees and distributees of said 
Warren Mitchell, deceased, and all parties in interest be enjoined 
from prosecuting their claims against the estate of the said Warren 
Mitchell, deceased, otherwise than in this action. Plaintiff also 
prays for his costs herein expended, including reasonable attorney 
fees and his reasonable expenses incurred in the management and 
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settlement of said estate, and he prays for any other relief 

297 to which he in equity may appear to be entitled. 

LAWRENCE S. LEOPOLD, 

Attorney for Plaintiff. 

Elliott K. Pennebaker savs that he is administrator de 

* 

bonis non with the will annexed of Warren Mitchell, deceased, and 
plaintiff herein, and that the foregoing statements are true as he 
verily believes. 

ELLIOTT K. PENNEBAKER. 

Subscribed and sworn to before me by Elliott K. Pennebaker, this 
21st day of March, 1905. My commission expires Jan. 11, 1908. 

E. COOPER, 

N. P. Jeff. Co., Ky . 

A copy. 

Attest * 

W. L. WELLER, Jr., Clerk. 

By KATE NOLAND, D. C. 

United States of America, 

State of Kentucky, Jefferson County , ss: 

I, Louis Summers, Clerk of Jefferson Circuit Court, in and for the 
SUite and county aforesaid, do hereby certify that the foregoing is 
a full, true, and correct copy of a Petition filed in Clerk’s Office on 
the 22nd day of March, 1905. in the action wherein Elliott 

298 K. Pennebaker. Adm’r, &e., is Plaintiff and Fleming Wil¬ 
liams, &c., are Defendants, No. 89590, as appears of record 

in my office. 

In testimonv whereof, I hav** hereunto set mv hand and affixed 
the seal of the Court aforesaid, at the city of Louisville, this 25 day 
of Oct. 1911. 

[seal.] LOUIS SUMMERS, Clerk. 

State of Kentucky, 

Jefferson County , ss: 

I, Sam’l B. Kirby, Judge of the Jefferson Circuit Court in the 
State and County aforesaid, do certify that Louis Summers, who has 
signed the foregoing certificate, is, and was at the time of same, 
Clerk of said Court, duly elected and qualified, that all his official 
acts as such are entitled to full faith and credit, and that his forego¬ 
ing attestation is in due form of law. 

Given under mv hand, at the City of Louisville, this 25th day of 
October, 1911. 

SAM’L B. KIRBY, Judge. 

State of Kentucky, 

Jefferson County , ss: 

I, Louis Summers, Clerk of the Jefferson Circuit Court in the 
State and county aforesaid, do certify that Sam’l B. Kirby who 
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signed the foregoing certificate, is, and was at the time of signing 
same, Judge of said Court, duly elected and qualified, that 
299 all of his official acts as such are entitled to full faith and 
credit, and that his foregoing attestation is in due form of 

law. 

Given under mv hand, at the city of Louisville, this 25 day of 
Oct, 1911. 


LOUTS SUMMERS, Clerk. 


300 Motion to Strike from Files Original <$c Supplemental 

Petitions. 

Filed October 30, 1911. 

******* 

Comes now Charles D. Pennebaker by his counsel, and moves to 
strike from the files the Original and Supplemental Petitions above 
referred to, for the reasons appearing on the face of said petitions and 
for the facts set forth in the affidavit hereto annexed. 

CHAS. F. CARUSI, 
EUGENE A. JONES, 
Attorneys for Charles D. Pennebaker. 


District of Columbia, ss : 

Charles D. Pennebaker. being duly sworn, deposes and says that the 
decree entered, in this cause was duly enrolled and recorded prior to 
the filing of said petitions for rehearing, as will appear by the re¬ 
cord in this cause. That the Bill filed in the Jefferson County Court 
and referred to in the Supplemental petition for re-hearing, a copy 
of which is alleged to be filed with said Supplemental Petition, 
marked ‘‘Exhibit A;' has been in existence ever since 1905, has been 
the subject of litigation in the Kentucky courts ever since that time; 
that the attorneys representing the Armstrong, Summers and Wilson 
interests in this court were the same attorneys representing the 
301 said interests in the Kentucky courts; that a copy of said Bill 
was and has been at all times available to said attorneys, 
that its existence has been known to E. Hilton Jackson, the attorney 
representing said interests in this court ever since his connection 
'with the case, and that the failure to introduce the same in evidence 
in this cause was due to the gross neglect of counsel representing 
said petitioners, if the introduction thereof was at all relevant or 
material, and that the only purpose of said application for re-hear¬ 
ing is to get into the record now after argument and decree evi¬ 
dence which but for counsel’s own gross neglect might have been 
introduced if material or relevant, at the proper time. 

C. D. PENNEBAKER. 


Subscribed and sworn to before me the undersigned this 28th day 
of October, 1911. 

[SEAL.] ARTHUR L. LANSDALE, 

Notary Public. 
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Order Overruling Motion to Strike out, See. 

I Filed October 31, 1911. 

******* 

This cause coming on to be heard upon the petition for re-hear¬ 
ing filed herein on the 12th day of October, A. D., 1911, by the re¬ 
spondents John A. Armstrong, Administrator of C. Q. Arm- 
302 strong, deceased, Henry R. Summers, Administrator of 
Walter W. Summers, deceased, Marshall Orme Wilson, Rich¬ 
ard T. Wilson, Jr., and James M. Edwards, Executors of the estate 
of R. T. Wilson, deceased, said petition for rehearing relating to or 
having reference to the decree of this Court passed herein on the 
6th day of October, A. D., 1911, also upon the petition supple¬ 
mental to and in aid of the aforesaid petition for rehearing, said 
supplemental petition being filed herein on the 28th day of October, 
A. D., 1911, also upon the motion of Charles D. Pennebaker, the 
complainant herein, to strike from the files the original and supple¬ 
mental petitions for rehearing above referred to, said motion having 
been filed herein on the 30th day of October, A. D., 1911, after 
argument by counsel and upon due consideration thereof by the 
Court, it is this 31 day of Oct., A. D., 1911, 

Ordered, adjudged, and decreed: 

1. That the aforesaid motion of Charles D. Pennebaker, to strike 
from the files the petition and supplemental petition for rehearing 
hereinbefore referred to, be and the same are hereby overruled. 

2. And the Court having considered the aforesaid supplemental 
petition for rehearing as a part of the said petition for rehearing, it 
is further ordered, adjudged, and decreed that the said petition for re¬ 
hearing be and the same is hereby overruled. 

By the Court:— 

WRIGHT, Justice. 


303 

By 


And the respondents note an appeal in open Court to the 
Court of Appeals of the District of Columbia, from the decree 
passed herein as aforesaid on October 6th, A. D., 1911. 
the Court:— 

WRIGHT, Justice. 


Order Overruling Motion to Modify Decree. 


Filed October 31, 1911. 

******* 

This cause coming on to be heard upon the motion of the respond¬ 
ents, to-wit, John A. Armstrong, Administrator of C. Q. Armstrong, 
deceased, Henry R. Summers, Administrator of Walter W. Summers, 
deceased, Marshall Orme Wilson, Richard T. Wilson, Jr., and James 
M. Edwards, Executors of the estate of R. T. Wilson, deceased, to 
modify the decree of October 6th, A. D., 1911, in the matter of a 
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supersedeas bond, said motion being filed herein on the 12th day of 
October, A. D., 1911, after argument by counsel and upon due con¬ 
sideration by the Court, it is this 31 day of Oct., A. D., 1911, 
ordered 

That the aforesaid motion to modify as aforesaid be, and the same 
is hereby overruled; the bond as heretofore fixed by the Court, to be 
executed by the appellants or any of them. 

Bv the Court:— 

WRIGHT, Justice. 


304 Memo ran dum . 

November 1, 1911.—Supersedeas bond on appeal approved and 
filed. 

305 Filed Nov. 7, 1911. J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia. 

In Equity. 

At Law. No. 25253. 

John Paul Jones, Charles 1). Pennebaker, Copartners under the 

Firm Name of Pennebaker & Jones, 

vs. 

Elliott K. Pennebaker, Adm'r d. b. n. c. t. a. of Warren Mitchell, 

Deceased. 

The President of the United States to Charles D. Pennebaker, sur¬ 
viving member of the firm of Pennebaker and Jones, Henry E. 
Davis, The American National Bank of Washington, District of 
Columbia, Greeting: 

You are hereby cited and admonished to be and appear at a Court 
of Appeals of the District of Columbia, upon the docketing the cause 
therein, under and as directed by the Rules of said Court, pur¬ 
suant to an Appeal noted in the Supreme Court of the District of Co¬ 
lumbia, on the 31st day of October. 1911, wherein John A. Arm¬ 
strong administrator of C. Q. Armstrong, deceased, Henry R. Sum¬ 
mers, administrator of Walter W. Summers, deceased, Marshall Orme 
Wilson, Richard T. Wilson, Jr., and James M. Edwards, executors of 
the estate of R. T. Wilson, deceased, — Appellants, and you are Ap¬ 
pellees, to show cause, if any there be, why the Decree rendered 
against the said Appellants, should not be corrected, and why speedy 
justice should not be done to the parties in that behalf. 

Witness the Honorable Harry M. Clabaugh, Chief Justice of the 
Supreme Court of the District of Columbia, this 1" day of Nov. in the 
year of our Lord one thousand nine hundred and eleven. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk . 
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Service of the above Citation accepted this 1st day of November, 
1911. 

EUGENE A. JONES, 
Attorney for Appellee Chas. D. Pennebaker. 

HENRY E. DAVIS, p. p. 

BERRY & MINOR, 

AiXy8 for Amer. Nat'l Bk. 

[Endorsed;] No. 25253. Law. Equity. John Paul Jones et al. 

vs. Elliott K. Pennebaker et al. Citation. Issued-, 190- 

Acceptances of service by appellees. Piled Nov. 7, 1911. J. R. 
Young, Clerk. 

306 Memorandum. 

I 

November 23, 1911.—Bond on appeal Defendant No. 7 approved 
and filed. 

I 

Assignment of Errors. 

Filed December 6, 1911. 

* 4c * * * * * 

Assignment of errors relied upon by the appellants John A. Arm¬ 
strong, administrator of C. Q. Armstrong, deceased; Henry R. 
Summers, administrator of Walter W. Summers, deceased; Mar¬ 
shall Orme Wilson, Richard T. Wilson, Jr., and James M. 
Edwards, executors of R. T. Wilson deceased, respondents herein, 
separately and specifically stated as to the decree herein of Octo¬ 
ber 6, 1911. 

1. The court below erred in its finding of fact that the respondents 
John A. Armstrong, administrator of C. Q. Armstrong, deceased, 
Henry R. Summers, administrator of Walter W. Summers, deceased. 
Marshall Orme Wilson, Richard T. Wilson, Jr., and James M. 
Edwards, executors of R. T. Wilson, deceased, failed to establish a 
claim against the estate of Warren Mitchell, deceased, within the true 
intent and meaning of the several stipulations of June 7, 1905, en¬ 
tered into between the firm of Pennebaker and Jones and these re¬ 
spondents. 

2. The court erred in decreeing that the complainant, 

307 Charles D. Pennebaker, surviving member of the firm of 
Pennebaker and Jones, is entitled to the fund of $13,347.60, 

with its accretions of interest, now on deposit in the American Na¬ 
tional Bank of Washington, D. C., and directing payment thereof to 
said complainant. 

3. The Court erred in its finding and decree that Charles D. Penne¬ 
baker, surviving member of the firm of Pennebaker and Jones, 
is entitled to receive the aforesaid fund free and discharged of any 
and all claims upon the part of these respondents as aforesaid. 

4. The Court erred in granting the relief prayed in the amended 

16—2377a 
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and supplemental bill of Charles D. Pennebaker, surviving member 
of the firm of Pennebaker and Jones. 

5. The Court erred in failing and refusing to find and decree that 
the conditions of the aforesaid contracts of June 7, 1905, on the part 
of the respondents Armstrong, Summers and Wilson, to be per¬ 
formed, had been well, truly and fully performed by them. 

6. The Court erred in not holding that the aforesaid fund and 
interest and every part thereof was the property of the respondents 
herein in the proportions fixed by the three contracts of June 7, 
1905, free and discharged of any and all claims on the part of 
Charles D. Pennebaker, as surviving member of the firm of Penne¬ 
baker and Jones and free and discharged of any and all claims of 
any person or persons whatsoever. 

7. The Court erred in failing and refusing to decree that the 

aforesaid fund and interest accrued thereon, and each and 

308 every part thereof, be paid to respondents in the amounts and 
proportions as fixed by said contracts of June 7, 1905. 

8. The Court erred in not dismissing the amended and supple¬ 
mental bill of Charles D. Pennebaker, as surviving member of the 
firm of Pennebaker and Jones. 

9. The Court erred in not granting the relief prayed for by these 
respondents in their answer and cross bill filed herein. 

E. HILTON JACKSON, 
Attorney for Appellants Named Hereinabove . 

Assignment of Error. 

Filed December 8, 1911. 

♦ * * * * * * 

Assignment of errors relied upon by the appellants John A. Arm¬ 
strong, administrator of C. Q. Armstrong, deceased; Henry R. 
Summers, administrator of Walter W. Summers, deceased; Mar¬ 
shall Orme Wilson, Richard T. Wilson, Jr., and James M. 
Edw-ards, executors of R. T. Wilson, deceased, respondents herein, 
separatelv and specificallv stated as to the decree of November 
13th, 1911. 

1. The Court erred in holding that Charles D. Pennebaker, as sur¬ 
viving member of the firm of Pennebaker and Jones, was entitled to 

the fund of $13,347.60, with the accretions of interest thereon, 

309 now on deposit in the American National Bank of Wash¬ 
ington, D. C. 

2. The Court erred in directing that the aforesaid sum be paid 
over forthwith to Charles D. Pennebaker, as surviving member of 
the firm of Pennebaker and Jones. 

3. The Court erred in not holding that the respondents were enti¬ 
tled to the aforesaid fund, together with the accretions of interest 
thereon, free and discharged of any and all claims whatsoever. 

4. The Court erred in not passing a decree directing that the 
aforesaid fund be turned over to these respondents. 
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5. The Court erred in not granting the relief prayed for by these 
respondents in their answer and cross bill filed herein. 

E. HILTON JACKSON, 

Attfy for Above Appellants. 

Designation of Record for Court of Appeals. 

Filed November 7, 1911. 

******* 

1. Original bill and two exhibits, filed March 14, 1905. 

2. Answer of Elliott K. Pennebaker, Administrator, filed. 

3. Decree entered October 6, 1905. 

4. Stipulation between Pennebaker and Jones and Henrv 

310 R. Summers, executed June 7, 1905, and filed October 6, 
1905. 

5. Note the filing and date of filing of Original Bill in the nature 
of a supplemental bill, filed November 1. 1909. except omitted as 
hereinafter designated. 

6. Answer of American National Bank, filed December 15, 1909. 

7. Original amended bill in the nature of a supplemental bill, 
filed March 28. 1910. together with Exhibits “B”, “C”, “D” and 
“E.” Omit exhibits as hereinafter designated. 

8. Respondents’ answer and cross bill, filed July 15, 1910. 

9. Stipulation that the said answer should stand as a cross-bill, 
filed October 8, 1910. 

10. Note the entry of the appearance of the executors of Richard 
T. Wilson, March 7, 1911. 

11. Two stipulations as to parties taking depositions, filed May 
24, 1911. 

12. All of respondents’ testimony, filed May 29, 1911, except as to 
parts hereinafter designated to be omitted. 

13. All of respondents’ testimony, filed June 1, 1911, except 
omitted parts hereinafter designated. 

14. Testimony of complainants, filed June 29. 1911, except 
omitted parts hereinafter designated. 

15. Stipulation of counsel as to exhibits attached to pleadings, 
filed October 5, 1911. 

16. Decree entered October 6, 1911, notation of appeal and fixing 
of bond. 

311 17. Motion to correct decree, filed October 12. 1911. 

18. Petition for rehearing, etc., filed October 12, 1911. 

19. Order for special hearing entered October 26. 1911. 

20. Supplemental petition for rehearing and exhibit attached, filed 
October 28, 1911. 

21. Motion of Charles D. Pennebaker to strike out original supple¬ 
mental petitions for rehearing, filed October 30. 1911. 

22. Order entered October 31. 1911, overruling motion to strike 
out petition and supplemental petition for rehearing, and denying 
petition and supplemental petition for rehearing, and notation of 
appeal attached. 
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23. Order entered October 31, 1911, overruling motion to modify 
judgment as to appeal bond. 

24. Note the filing and approval of appeal bond. 

25. Citation of appeal. 

26. Order of appeal. 

27. Direction to Clerk for transcript. 


Omitted Parts. 

1. The Clerk will omit stipulations between Pennebaker and Jones 
and John A. Armstrong, administrator, and Pennebaker and Jones 
and Richard T. Wilson, of even date witki stipulation designated in 
paragraph 4 of parts included, and of like tenor and effeet r except 
as to amounts and parties, simply noting the filing of such stipula¬ 
tions. that same were of like tenor and effect, except as to the 

312 parties and except that the stipulation affecting the said 
Armstrong provides for a deposit of $t>840.. and the stipula¬ 
tion affecting the said Wilson provides for a deposit of $1392. 

2. Omit eopv of Original Pill in the nature of supplemental bill, 
filed November 1. 1909. 

3. Omit Exhibits “A” and “F*\ attached to Original Amended 
Rill in the nature of a supplemental bill, filed March 28, 1910, as 
repetition and irrelevant matter. 

4. Omit all pleadings and orders with reference to the intervening 
petition of Henry E. Davis. 

5. Omit all pleadings and orders with reference to the intervening 
petition of Herman W. Van Senden. 

6. Omit entry of order with reference to appearance of executors 
of Richard T. Wilson. 

7. Omit the following in respondents’ testimony, filed May 29, 

1911: 

(a) The Commission attached to the deposition. 

(h\ Exhibits 1, 2, 3, 4, and 5. 

(c) Certificate of Commissioner. 

8. Omit the following from respondents’ testimony, filed June 1, 
1911: 

(a) Commission. 

(b) Exhibit. Bruce No. 2, letters dated June 7, 1905, and June 8, 
1905. 

(c) Exhibit Bruce No. 3, and certificate attached. 

(d) Exhibit Bruce No. 4. “petition and response” for rehearing 
with certificate attached. 

(e) Exhibit Phillips No. 1, letter date- June 13, 1905. 

(/) Exhibit Phillips No. 2. 

(g) Exhibit Phillips No. 3. 

(k) Exhibit Phillips No. 4. 

(i) Certificate to Exhibit Bruce No. 2, etc. May 15, 1911. 

(j) Certificate of Commissioner. 

9. Omit the bond. 


313 
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Service of copy of the foregoing designation of record for the 
Court of Appeals accepted and receipt thereof acknowledged this 1st 
day of November, A. D., 1911. 

EUGENE A. JONES, 

Attorney for the Appellee Charles D. Pennebaker, Sur¬ 
viving Member of the Firm of Pennebaker & Jones. 

HENRY E. DAVIS, p. p. 
BERRY & MINOR, 

Att’ys for Am’n Nat’l B’k. 


314 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
313, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 25253, in Equity r wherein John 
Paul Jones, et al. &c. are Plaintiffs and Elliott K. Pennebaker, ad¬ 
ministrator, &c. is defendant, as the same remains upon the files and 
of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
29th day of December, 1911. 

[Seal Supreme Court of the District of Columbia,] 

' JOHN R. YOUNG, Clerk. 


315 Court of Appeals, District of Columbia, January 12, 1912, 

No. 2377. 

Henry R. Summers, etc., et al., Appellants, 

vs. 

Charles D. Pennebaker et al., Appellees. 

Stipulation. 

It is stipulated by and between counsel herein that the original 
bill in the nature of a supplemental bill, pp. 32 to 61, inclusive, 
Exhibit C, Exhibit D, and Exhibit E, embracing pp. 84 to 127, in¬ 
clusive, be omitted by the Clerk in printing the record herein, the 
same being incorporated in the record of Henry E. Davis, et al.. 
Appellant, vs. Charles D. Pennebaker, et al., Appellees, No. 2378. 


126 J. A. ARMSTRONG, ADM'r, ET AL. VS. C. D. PENNEBAKER ET AL. 


These appeals are from the same Equity Cause No. 25253, and will be 
heard together in this Court. 

E. HILTON JACKSON, 
Attorney for John A. Armstrong, A dm. of C. Q. 
Armstrong, Deceased; Henry R. Summers, 

A dm. of Walter W. Summers, Deceased; Mar¬ 
shall Orme Wilson, Richard T. Wilson, Jr., 
and James M. Edwards, Executors of R. T. 
Wilson, Deceased. 

EUGENE A. JONES, 

Attorney for Charles T. Pennebalcer. 
BENJ. S. MINOR, 

Atfy for American Nafl B’k. 

(Endorsed:) No. 2377. Court of Appeals, District of Columbia. 
Jan’y 1912. Henry R. Summers, et al., Appellants, vs. Charles D. 
Pennebaker, et al., appellees. Stipulation of Counsel as to Printing 
fiecord. Court of Appeals, District of Columbia. Filed Jan. 13. 
1912. Henry W. Hodges, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2377. John A. Armstrong, administrator. &c., et al., appellants, 
vs. Charles D. Pennebaker. &c., et al. Court of Appeals, District of 
Columbia. Filed Dec. 29, 1911. Henry W. Hodges, clerk. 






